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PREFACE. 


It.' is not exclusively to the Student who intends 
to follow the practice of the law, but to every (Jen- 
tlcman, every liberal Scholar in the kingdom, who is 
not insensit>le how necessary it is that he should 
apply himself, in order to obtain .at least a general 
ac<]iiaintance with the nature of the local constitu¬ 
tions of his native land, that I dedicate the foliow- 
iiig pages. The importance, indeed, of this interest- 
ing branch of instruction, in every situation of life, is 
universally acknowledged; but the way, in which 
we ought to endeavour to attain to it, is a subject 
of much difterence of opinion, even among profes¬ 
sional men, and presents to the unassisted and un¬ 
prepared student a constant source of extreme dif¬ 
ficulty and discouragement. 

For my own part, oppressed with the humiliat- 
ing disappointment, under which I had vainly la¬ 
boured to remove the inexperience of my earlier 
years, and when, (as Sir Henry Spelman expresses 
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himself upon a like occasion,) excidit 

• ^ 

animus, 1 sUoiiId have felt ihost grateful to the man 
u> would liavt- iiNcd my indecision by llie sugges¬ 
tions ot Ills riper judgment, or from whose experi¬ 
ence I could have ilciivcvl one ray of light. It is to 
those, who may probably now entertain the same 
feelings, that I olfer the following Considerations of 
the Plan of Education recornmemted by thatdistin- 
guislu'd juilge, Lord Chief Justice Reeve (1), and 
which I originally proposed to myself as a sort of 
occupation in captivity during the memorable and 
for ever infamous persecution of the detained British 
hostages in l-'raiice. in the shape in which they are 

now urti red to the reader, tliey will at least serve to 
% 

demonstrate, tli it ifie law is not a mere scries of un- 
coHUfCled dtcrees and ordinances, hut, in the strictest 
sense of the word, a science founded on principle, and 
claiming'' an exalted rank in the empire of reason; 
and they will, at the same time, exemplify an easy 
and certain method of ensuring a due proficiency in 
this course of study, to those who may desire t,o be- 



mihi faleor 


(l) Sir Thomas Reeve was Lord Ch« Justiceof th^ CoromoQ 
Pleas, ill the earlf part of ihe reign of George 11* See his advice 
to hie nephew, on the study of the law, in Hargrove's Colleetanet 
Juridice, voL 1. p* 79* el ttq. 
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nefit by it, with a view ei|her to the Bar, to the 
Senate, or to the duties of Magistracy. 


FuD^or vice cotifl, acutuoi 

Reddere. 

And here 1 must nlso beg leave (as a privilege 
of which authors not unusually avail themselves 
upder the same circumstances,) to acknowledge 
myself much indebted for the explanation of some 
of the most diHiciilt and obscure passages in “ the 
Institute,” to the assistance of an excellent and 
learned fricixl, at that time my fellow prisoner at 
\’crdiin, wtio has been lung known and distin¬ 
guished ill tlic political world, in which he has 
chiefly moved, by bis universal and profound eru¬ 
dition in this branch of science (2). The desire 
of benefiting by instruction is not without praise, 
but they who assist us in it are entitled to our 
warmest gratitude. 

FREDERICK RITSO. 

s 

t4, £}evotts/ure Streel, ^ 

Portland P/ace* 


(^} John NicholUi E«q* formerly member of parUemeot for 
Tregony. 
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TO 

TJIE SCIENCE OF THE LAW, 





Upon questions of difficulty^ in which others are 
equally involved with us* we naturally dire A our first at* 
^tention to the practice of **ihe many/* and are generally 
much more disposed assent to its propriety, than to be 
at the pains of convincing ourselv^es of its merits. From 
the influence of this popular way of thinking, a man will 
conform himself to the grossest errors, or incur the most 
unnecessary and often fatal embarrassments with unen¬ 
quiring indolence and inconsideration* He will be apt to 
disregard the silent testimony of his proper reason an^ 
judgment, and seeing the resignation, which is shown by 
others, under the same circumstances, he will consider it 
ns a sort of excuse, at least in hie own eyes, for his partl«‘ 
cular folly or supineness* * 

It is more particularly in the prosecution of that pro¬ 
fessional science, of which we are now yeating, that wO 
see the inconvenience, aud extreme danger of thus blindly 
falling into the common practice* There hardly indeed 
passes a day, which does not produce the repetition df 
the same questionwhat what course of reCttiojg 
would you recommend to us, in order that we may ho 
competently instructed in the laws, and locaf constitii- 
tions of our native land ? A question upon which depend! 
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the most important and valuable branch of liberal and 
polite learning, and which ra personalty interesting, not 
to every professional reader alone, but to every gentleman 
and scholar in the kingdom* 

% 

Z presume then, with all due deference, from a know- 
ledge of the inconveniences, which, in common with every 
unassisted beginner, 1 have to contend with, in the 
prosecution of this course of study, that the discussion of 
the proposed pjan of educatibn, recomm^ded to us by 
one of our ablest and most eminent judges, will be not 
unacceptable to those who arc desirous of attaining to 
this hranch^jjpf instruction. Such is, in few words, the 
object of the following publication; and, I trust, that tlje 
more candid reader will impute illess to the vanity of 
being an author, that I give it under my own name, than 
to a wish to evince tlte sincerity with which 1 olTer it, 
end'to shew myself responsible for its accuracy. 

# 

The profession, which of all others is more pecu¬ 
liarly the province of reason and of intellect, and affords 
the most extensive field for the exercise of the energetic 
powers of " the mind,” is unquestionably that which wc 
understand, in one word, by " the bar.” In many other 
paths of life, (for it is not necessary that we should speak 
of any one in particular,) a man may be advanced by 
other talents than his own: he may have many a better 
recommendation in his favour than that for which he 
would be indebted to his own exertions, and an acquired 
patronage may supersede the necessity of deserving it. 
The profession of.the law, on the contrary, yields no tri- 
butairy honours to the canvassings of affection, nor affords 
its unsullied laurels to be^rostituted to the fugitive and 
accidental pretensions of adventitious patronage. The 
reliance of the lawttudent must be on bis own strength; 



he must rise by his own single proficiency; he roust be 
the artificer of his own fortmie;—neither, imleed, is there 
any other profession in which more diligent and perse¬ 
vering application is required, or which, in the exercise 
of its liigher functions, demands more extraordinary ef¬ 
forts of quickness and Kubtilty.of apprcliension, of viijour 
ainl versatility of intellect, of solidity of judgment, of ac¬ 
curate and profound reai||ning, and of delicacy and pre¬ 
cision of expression. It is not to be minutely conversant 
in the letter a^d Jhe practice of the law alone, in wliich 
the advaiitiig<^f a law education principally consists, but 
rather in the attainment, by long study and meditation, 
of those superior qualifications of an cnl^pted and en- 
liglitened understanding, which are necessary to fulfil 
^ith dignity tlie functions of a lawyer, whether to niU, 
by tlie wisdom of his counsels, the dispensations of ad- 
ministrutivejustiqg, or to defend the life, the lionour, and 
the fortune of his clients, and to render the cause of truth 
and innocence triumphant. 

But let us here pause a moment, to consider of the 
means by which we may, ultimately, attain to this high 
professional merit and desired improvement of education. 
What scheme,—what plan of study shall we adopt, in 
order to arrive at it ? We little think of the extent of the 
inconvenience we incur when we embark upon this new 
element, to launch as it were into a new sphere of science, 
with no public directions in what course to pursue our 
studies, and with no private assistance to remove tbe 
distresses and dilTictiUies which always embarrass tbe 
beginner! 

, * 

Indeed, when we reflect upon this single circumstance, 
we shall find it to be easily accounted for, that we are 
exposed to more frequent disappointments and miacar- 

ss 
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riages in this particular lii^e of life than in any other. We 
all set out with the same ladd of promise before us, and 
not unfrequently,(l apprehend,) with the same degree of 
personal vanity and coniidence in the expectation of 
reaching it But the scene changes as we advance: in¬ 
creasing doubts insensibly overcloud the prospect which 
was at first so inspiring, tilt meeting with an incessant 
train of unforeseen obstacles,wve are kept in a constant 
state of the most discouraging uncertainty and conjecture; 
we cannot choose, but guess, at what we have not expe¬ 
rience enough to see in a clearer point o^ view, and at 
every successive question that arises, we find new subject 
for Burprisq|pd perplexity. 

It is this inconvenience of having neither Axed direc¬ 
tions to pursue, nor particular assistance to recur to, un¬ 
der encreasing ditficulties and embarrMsments, that gives 
occasion to the immense disproportion there is between 
“ tlie many” who enrol themselves in this learned and 
honourable profession, and ** the few” who have the good 
fortune to succeed in it. The eventual disappointments 
We complain of, have no other than this foundation: 
tjpfe malilabes, there ties the root of the disease; but, 
like the inexpert physician, who loses his labour upon 
the symptomatic, while he overlooks the principal dis¬ 
order, we lament the difficulties we are exposed to, and 
yet persist to follow a plan of education in which they 
ere radically inherent. For such in fact I take to be the 
prevailing system (as I shall endeavour more fully to de¬ 
monstrate in the course of the succeeding pages) of read¬ 
ing and common-placing Blackstone's Commentaries, and 
ofattendinga special pleader’s or attorney’s office for some 
two or three years, to copy precedents. When we after¬ 
wards emerge into the profession from this officinal pur¬ 
gatory, how few of our number reach the happy plains 
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. .. Efiiide per amplam 

Mittifuur Elytium; et puuci \mt^ arva teuemut \ ' 

s 

It is, indeed, far from my intention to presume to in* 
sinuate that those professionsl gentlemen who have 
pupils under their care, do pot do them ample justice ; 
but, independently of the avocations of actual business, 
by which they are principally occupied, it is not ex¬ 
pected of them, according to the prevailing system, 
that they should give lectures* We must take the 
general usage as it is, and not build upon those rare 
instances which are but exceptions to it Men will not 
read with their pupils, when they can seliphem down 
quietly at the desk copy precedents ;~they will not, 
unsolicited, volunteer the arduous undertaking of deve* 
loping the science of the law, of explaining the theory of 
its principles, of #Smoustrating the results, elucidating 
the analogies, and in short, of clearing away each tech¬ 
nical difficulty by discussion* How much easier is it to 
leave the student to the exercise of his own industry, to 
copy precedents of which no discussion is required, and 
to rend and comroon«place Blackstone's Commentaries*, 
which, as far as they go, have need of no explanation^! 
An inexperienced beginner in the profession commences 
his education under these auspices* Like the good monk 
who reads bis breviary as he (inds it, be believes that this 
is the best of all possible plans to be adopted, and the 
ne plus ultra of professional learaing:~ 

# 

Beyond this flood a frozen continent 

lies dark and wild* beat with perpetual storms 

Of tempest and dire hail \ 

But this contracted and illiberal notion of the nature of 
an introduction to the science of tbe law, has a tendency, 
qmong its many other ill consequences, to bring this 
branch of instructioa into discredit and disesleeni. It 
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tends to confound the la^y.eC with the practitioner, the 
liberal scholar with the mechanic, and consequently to 
render an appli< ation to this course of study both an irk¬ 
some and an endless labour, distasteful to tlie man of 
semnee, and Ht for those only whose inteution it is to fol¬ 
low the law as a profession, ^ 

That men, who in all other respects possess an ac¬ 
knowledged superiority in point of education, should be 
thus precluded, as it were, from tltis most interesting and 
iniportiiiii species of information,—that thc'y should be 
shut out fr<^ the knowledge of the local constitutions of 
their uativAirid, through a prejudiced misapprehension 
of the means of attaining it, is at once a most humiliating 
and disgraceful spectacle, dishonourubic and injurious to 
the individual, and inconvenient and mischievous to the 
community. The former, indeed, wilf in many instances 
be found to be wanting to himself, both as a British gen¬ 
tleman and a British subject: he will frequently be uu- 
‘equal to those ordinary practical duties, in the conscien¬ 
tious discharge of which consists liie essential difference 
between the good member of society and tlie bad; he is 
lib fit person to be referred to in the character of an arbi-. 
trator; he is unworthy to be confided in as the appointed 
guardian or trustee of a common family settlement! The 
same humiliating incapacity which unfits him for the 
discharge of these private duties, renders him an equally 
insignificant and useless member of society upon occa- 
aious of a more public nature. The juror, upon whose 
solemn verdict depends the adjudication of the property 
or the disposal of the lives of his fellow subjects, has not 
unfrequently to decide complicated questions both of law 
and fact, of which a more tbah ordinary degree of legal 
ekill and Judgment is oecessarity required in the solution. 
Id gentlemen appointed to 611 the commission of the 
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pence, (a situation in which tjiey have sueli ample power 
to niainrain the good order of their neighbourhood,) a 
want of inatructioii in this species of learning, is confes¬ 
sedly still more inconsistent and inexcusable. Will the 
magistrate who misunderstands his business or miscon¬ 
ceives his authority, administer legal and effestual 
justice; ^ will he not rather be the object of the con¬ 
tempt of his inferior|, and expose himself to the censure 
of those to whom he is accountable for his conduct? 
The inconvenience increases in proportion as the sphere 
of action is enlarged. The man who has not legal skill 
and judgment enough to serve with ability upon a jury, 
or to act ns a justice of the peace, of how|||puch less abi¬ 
lity is he to represent his country in parliament, and to 
fullil Tie more arduous and comprehensive duties of 
statesman and legislatorl^So necessary is it that every 
man of rank and fortune in the kingdom sttpuld apply 
hUnsclf by n regular and methodical course of'study, to 
acquire at least a competent knowledge of the nature and 
principles of the laws and the constitution of his 
country! 

But there is likewise another point of view in which 
the proposed lucubrati^a have a much more exteusive 
influence than we are apt at first sight to be aware of, and 
may be attended with the happiest advantages.—They 
eminently invigorate and fortify the mind’s noblest fa¬ 
culty—the power of attention; they discipline the un¬ 
derstanding, excite discrimination, “give activity and 
acuteness to the apprehension, and correct and mature the 
judgment. They teach us to think and to reason in our 
youth, and will serve to employ us, and to render us usC" 
fui to others in old age. In prosperity they grace, and 
embetiish, in adversity they afford us comfort and sup¬ 
port. There is no profession, no lituatioii'in life, in 
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which they do not at some time or other come into use: 
they proceed with us through every vicissitude, attend 
us in every walk, and imperceptibly nourish in our minds 
that virtuous selt'dependencevrhich is the foundation of 
whatever is digoi/ied in charactei^ and the parent of all 
great and noble resolutions. 


Neither is it in the improvement ^f the understanding 
alone that we experience the advantages to be derived 
from this course of study; it tends to improve the heart 
ec]ua]|y,and has a visible influence in meliorating and de> 
termining the moral character. We insensibly awaken 
to better feeliius, and conceive a livelier anti higher sense 
of all onr BOcim and civil duties, from being impressed 
with the evidences of truth and reason, upon which the 
knowledge of the science of the law depends. Perhaps 
the truth this remark, in which tliere is neither pre¬ 
judice nor enthusiasm! may be thus accounted for; in 
the study of the mathematics, for example, if we take any 
primary maxim or received truism, as *' that two things 
which are equal to a third, are equal to each other, or, that 
equals being taken from £ 9210 ^^, equals will remain,” the con¬ 
viction whicly t produces operates merely upon the intel¬ 
lect, and has no immediate influence upon us in our views 
of men and things as members of society. But the prin- 
ciples upon which the science of the taw depends, are in 
this respect widely diflerent: the perception for instance, 
of the degree of citil obligation we are under, “ to live 
honourably, to do wrong to none, and to render to every 


man what iadue to him,” (which are three fundamental 


maxim 8 (l )-iD the theory of judicial or legal reaso^ng,] not 



( 1 ) Juris prsecepta sunt hcec,—honesli vivere, alternm non 
Ig^erg, et suum euique tribueie. last. Civ. Jur. lib. 1. c. 9. 
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only enlarges and informs the inind, but tends, at the same 
time, to meliorate and detefmine the moral character. In 
the progresf! of this interesting investigation, and the 
resulting conviction to which it leads, of the equitable 
policy of each decision' or rule of law, the student will, 
therefore, not only have his understanding eiilightenednnd 
his mind irhproved, but will infallibly become, at the same 
time, both a better m^ and better citizen. 1 conclude, that 
the course of study which posseisses these peculiar ad¬ 
vantages, is ratber to be esteemed and attended to, for 
the purposes of education in general, than all the learning 
in the world besides. For I regard not the most exalted 
faculties of the human mind as a gift worthy^^^ke Dioinity, 
nor any assistance in the improvement of them as a subject 
of gratitude to my fellow’creaturcs, hut from a conviction 
that to inform the understanding corrects arid enlarges the 
heart. 

To the student who intends to follow the practice of 
the law, there are likewise further considerations to be 
oH'ered, and such as none ever neglected with impunity. 
The obligations which are incurred at our own discretiofl, 
are those ot all others of which we are to be (be least ex¬ 
cused for failingintheobservance; and that whicli was be¬ 
fore incumbent upon us, becomes doubly so from being 
i^denlified with the discharge of a professional duty. I 
would ask then, have we taken any and what steps, in 
order to prepare ourselves to fulfil the duties of this self- 
created responsibility? Shall we 8etout,*for instance, in¬ 
dependent of all systems, and without having any fixed 
plan beforti us, relying with the unprofessional and uo^ 
learned reader upon the elements of the law, as we find 
them recapitulated in Blackstone? Or it is the better 
way, do we imagine, to enter at once upon the technical 
part, or, as it is sometimes called, the business of the law. 



9 


10 


expecting to emerge forsooth from the desk to science, 
niiii deferring in the mesntim'e the investigation of each 
difficult or doubtful doctrine, to be ascertained at any 
future period when we may happen to have occasion for 
it in practice ^ This, indeed, would be to plunge into 
the'vcry error which has been constantly deprecated by 
all our best and most approved lawyers, ami especially by 
Lord Coke himself, whoceases not to warn and to conjure 
the student (in those pithy and quaint words which are 
therefore more likely to impress themselves upon the 
memory) against the “ prapropera y>raa'j,” and the “ pra- 
postera lectio*." I'’roin the expectations we are apt to form 
of our infan^talents, and, perhaps, from an eagerness 
(which is still more natural to us) to meet the expectations 
of others, we altuost insensibly hill into this fatal error; 
liurrying into the profession as if the practitioner must be 
of courso the lawyer, when, alas! we have hardly yet 
science enough to discuss an ordinary marriage settle¬ 
ment, or to analyze a common report with accuracy. 
Modus mihi quidam videtuT teneadus, ne qua preeproperi 
distringatur immaturafrons,etquicqnid estilludadhuc acer- 
hum proferatur. Nam inde et contemptus opens iHncrci- 
tur,'et fundbmenta jaciuntur impudentia, et fquod est 
vbigue perniciosissimum J pravenit vires fiducia'*. 

It is true, that experience does not always come with 
years, neither are grey hairs and a furrowed countenance 
infallible marks of superior discernment and learning. 
But there is something so preposterous in the premature 
confidence of the beardless lawyer, that the name of 
the thing alone seems to carry with it an apparent inst- 
nuation of ridicule. ' Do not let us deceive ourselves. 
Professional instruction is no more to be forestalled, than 


■ Co. Liu. 79. b. 


b Quiiict. lib. IS. c. 6- 



it is to be dispensed with. It is not the desultory super¬ 
ficial '^mattering which a inan may pick up any where or 
every where, but the slow-paced erudition wliich grows 
out of much patient reading and reflection. It implies 
the “ a/iHor»4m /weuirot/oBef,”—the results of the 

study and meditation of a long series of years. To affect 
to hurry over, with slovenly inconsideration, this vast 
and profound learning, betrays an entire ignorance both 
of the nature and principles of it, and is one of the last 
efi'orls of indiscretion and puerile vanity. • They were 
lawyers such as these (I ween) that Cicero alludes to iu 
bis Oration for Mursna, when he says “ if you provoke 
me I will make myself a lawyer in three days." Si vniki 
stomachum mozeritit, tridud mejurisconsultum esse proji^ 
tebor. 

With respect, indeed, to the system of copying prece- 
dents and filling up the marginal references in Blackstone's 
Ctj)nmentarics, there is no such apparent defect (it must be 
allowed) in the quantity of either time or labour which is 
usually bestowed upon it. The only objection to be 
found, is in the resulting inconvenience, ** that after having 
regularly gone through the prescribed probation, the stu¬ 
dent has still the same irksome and endless prospect before 
him—the same doubts to perplex—the same difTicultics 
to embarrass." And here, perhaps, it may be necessary 
to explain, that Biackstone's Commentaries were never 
intended to be an institute for educating and forming 
lawyers. On the contrary, if we examiee them in tliis 
point ^ view, there can be nothing more circumscribed 
and incomplete, than the information they contain, nor 
more superficial and uniostitutional than their manner of 
treating it; and, which is still more distressing to the stu¬ 
dent, they abound with contradictions and professional 
errors. Of these, indeed, I am aware that a very large pro- 
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portion has been already poitted out or corrected in the 
later editioniy and much useful (earning has been supplied 
by the labour of annotation (2). This, however, is by no 
means the principal ground upon which 1 contend against 
the propriety of recommending the study of Blacksione's 


(2) In the last much-improved edition of Blackhtone^s Com¬ 
mentaries, by Mr# Christian, the student will have at least the 
benefit of being no longer puzzled with those originally mis¬ 
taken or exploited doctrines, ** that contracts made with a minor 
are not binding upon a person of full age, (B. C. I* 436.); that 
the daughter ofajew has iiotthe^ame claim to inuinteiiauce, as 
every other subject, (B« C* K 449 )» that there can be no arrest 
without corporal seizing or touching, (B* C« 3. 288«]; that tlie 
horse, which a man is riding at the time, may be distrained and led 
away to the pound, notwithstanding the rider, (B. C» 3* 8«)» 
that under acouniission of bankrupt, the lord shall be allowed 
his arrears of rent in preference to the other creditors, (B* C.2, 
489.) that the right of a donative is for ever destroyed by a pre¬ 
sentation, (B. C. 2. Q3,); that an advowson or right of patron- 
ogc enuy be conveyed by a verbal grant, (B« C, 22.); that the 
principle upon which waifs and estrays are become the pro¬ 
perty of the crown, is that of their l>eing bona vacantiaf (B. C* 
1- 299*); that the sole property of all the game in England is 
vested in the king alone, (B* C* 4. 415.); and that uo persons, of 
what property or distinction soever, are entitled to kill game, even 
upon their own estates, without the grant of a franchise,*’ (B. C* 
4. 174.) and so forth. At the same time, supposing (which is 
certuiuly far from being the case) that the learned editor has 
not in any single instance overlooked a mistake or misrepresen¬ 
tation of any kind which called for explanotion or correction, 
still (I apprehend) the objections which are here suggested 
would stand upon the same ground; there would still remain 
the same substantial argument in support of them. He has in¬ 
dustriously rcpaircdi no doubts aud has of\en illuminated the 




Commentaries as the most lylvisable method of educating 
amt forming men to be lawyers. They are not the super- 
venient inaccuracies which are to be remarked in them, 
tliat I principally object to, but their misapplication 
in opposition to what the learned commentator himself 
designed, to a purpose to which they are In every ^noiot 
of view wholly inadequate. In proceeding to show that 
tiiifl opinion has not been unwarrantably concluded, 1 
shall also expose, as far as lam able, the truly absurd sys¬ 
tem (by which it has usually been accompanied) of copy- 
prcccdeiUs in an ollice;—a drudgery at which common 
sense revolts, and which is equally unscientific and unlaw¬ 
yer-like. But I shall beg leave to preface the observa¬ 
tions I may have to ofler upon this part of my subject by 
a few introductory remarks upon the nature of the reason¬ 
ing theory, or common eense of the law; for if it were not 
from some strange misunderstanding in this particular, 
there would not, I apprehend, be the occasion which there 
now to say any thing in its vindication. That the 
means of acquiring may be fairly estimated, let us first 
understand each other with respect to the quality of the 
thing to be acquired. 

In the first place, then, it is to be premised, that the 
ground-work of our whole system of civil or municipal 
jurisprudence, isthat which we usually call, in one word, 
** the common law,” and which implies'both the written 
statutes of the realm, and the unwritten received cus¬ 
toms and usages together, the lex scripta et non scripta: 


fabric; but hai he placed it upou a wider and deeper basis? 
Has he extended its dimensions? Has he obviated the inhe¬ 
rent inconvenience of a cirevinscribed and defective accomroo- 
datioQ ? 
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and it is, therefore, iadiffereijily called ** common law/' or 
common right/' bein;^ common to every one witliout 
any particular act or reservation of las own (3j. 

The student who proposes to enter upon this course of 
study, will, therefore, in the first place, have to direct his 


(3). The ** common law** has divers meanings* In its pro* 
per or technical sense, it signifies theUws of this reshn us they 
have been immemorially received and hordeii for such, without 
the ititervention of any {particular statute to enforce them. 
Thus we say, the tenant for life or years was not punishable for 
waste at the common law before the statute of Gloucester; but 
the tenant by the curtesy and tenant in dower were punishable 
for waste by the common law, that ia by the usage and custom 
of the realm, before the said statute of Gloucester whs enacted, 
(Co* Litt.53* b.) And the reason tor theabove distinction was, that 
tenant for life and tenant for years were always supposed to.have 
their estates by the act of the parties themselves, whose ^sincss 
it was to take care to provide specially against waste; but te¬ 
nant by the curtesy and tenant iu dower had their estates by the' 
operation of the law, and not by the act of the parties; and, 
therefore, the law sujiplied the provision against waste in those 
cases, ill favour of the reversioner, which is in conformity to that 
ancient maxim lex nemini/acit injuriam. Another sense again, 
in which we sometimes speak of the common law, is, in contra¬ 
distinction to the canon or civil law; as when the question is, 
whether any matter shall be tried or determined according to 
the course of the common law, or by the rules of the ecclesiasti- 
cal or civil-law courts. And sometimes, again, we intend by it, 
the jurisdiction of the kiag*8 courts in contradistinction to the 
base or customary courts of courts-baron, county-courts, pie¬ 
powder, &c.; as when a plea of land is removed out of an¬ 
cient demesne, because the land is freehold, and therefore plead* 
able at the common law, that it, in the king's courts of K, B» 
and C* B, and not in ancient demesne, or in any base court; 
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principnl attention to tliatm^st inatruc-tlvc and most use* 
ful part of the history of »ur own country whirh relate* 
to the progress of improvement in the civil state. 

Institutions which originate<l in the necesstlie* of our 
ancestors, must be'necessarily traced back to the siwne 
ancient source for their construction. The only sure 
guide that can be had in the investigation of the theory 
of their principles, is the knowledge of the circumstances 
to which they were accommodated, of the occasional or 
local demand for them, of the original mischief to be pro¬ 
vided against, or the particular inconvenience that was 
intended to be prevented by them. And although it 
might seem, perhaps, that every gentleman, or at least 
every scholar, in the kingdom, should be already acquain¬ 
ted witli this blanch of instruction, as far as it stand* 
connected with our general history, yet how seldom is 
it that our general history has been presented to us, in 
tills point of view, as the object of our earlier attention 
and study. 

It demands the exercise of our riper judgment to ap¬ 
prehend through what vicissitudes the prosperity of a 
stale is made to dcpeml upon the wisdom of its legisla¬ 
ture; to examine the boundary of those restrictions upon 
natural liberty, which are necessary to be imposed for the 
common good; to appreciate the causes of the improved 


but, in the larger and more general acceptation, it i raplies both 
the written atatates of the realm, and the unwritten receired 
customs and uses together, the lex tcripia et non scripta4 And 
it is, therefore, iiidiflhreutly called common law or common 
right, lex communis or jus commune, being common to every 
roan without any particular act or reservation of his own. Co. 
Liu. 143. a. 
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condition of the people initbe progressive improvement 
of their municipal institutions and civil usages; and to 
trace the reverses that lead to anarchy and the dissolution 
of empire,—~to the dereliction of those fundamental max¬ 
ims of common equity and common.rigkt, which give to 
sonety the basis of its political constitution, and dispose 
it to lasting harmony. 

This inseperable affinity between the sources of his¬ 
torical and of legal learning, may be said to constitute 
one of the brightest images in the theory of professional 
education; foras, on the one hand, our history throws light 
upon our laws, so, in proportion to the erudition we ac¬ 
quire as lawyers, we equally ensure our proQciency as 
historians: they are sister Science, which go hand in 
hand together, and mutually elucidate and assist each 
other(4}. 

But the still more distinguishing characteristic of pro¬ 
fessional learning in general, and which at the same time 
fully evinces how much better adapted it is to the re- 
se'arches of the more enlightened and liberal scholar than 
to the labours of the plodding copyist, is the inexhausti¬ 
ble variety, together with the fund of materials it affords 
for the exercise of “ iutellect,” and the appUcatibn of 
“ the powers of reasoning.” 


(4) II /aui eclaircir rhutoire par les loiSj says Montesquieu. 
el les loi$ par Vkistoire. Esprit des LoUi U 31* How many 
admirable specimens of this kind of judicial illustration of our 
civil history, are to be foood in the iQoumerabletreatises which 
abound upon every distinct branch of British jurisprudence, 
and particularly in that first and great Lord Coke's 

Commentaries upon Littleton's Tenures.*' 
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A man may hare aa clear, pertain, and demonstrative a 
knowledge of propositions. In law, as of propositions in 
geometry or the mathematics; ** for it suffices to the de¬ 
monstration of any proposition, that Ithe agreement or 
disagreement of the ideas of which it consists, can be 
so plainly and clearly perceived, that when it come^to 
be reflected upon, at any other period, the miod-assentB 
to it without doubt, and is certain of the truth of It.” In 
the Essay on the human Understanding, the philosophic 
writer, having asserted this universal proposition, pro¬ 
ceeds to rem'ark, tliat a man may be certainly said to' 
know all those truths which are lodged in his memory, 
by such foregoing, full, and clear perception“ and 
thus,” lie concludes, ” the measure of right and wrong is 
to be made out by necessary consequences, from princi¬ 
ples as incontestible as those of the mathematics, to any 
one who will apply himself with the same indiflerency 
and attention to the one as he does to the other of these 
sciences.” 

There is no doubt, that the knowledge of the theory of 
the law must be afterwards perfected by practice; fgr 
the law is not a speculative but a practical science. But, 
even in this point of view, it becomes us, in the first in¬ 
stance, to apply ourselves to learn the argumenU and the 
reasons of the law, in order to be prepared by it to under-' 
stand the principles upon which practice 'is grounded. 
Lord Coke distinctly and reputedly tells us, thht “ the 
law, nay the common law itself, is notlyng else but rea¬ 
son;” that**it implies that perfection of reason where- 
untoa mao attains by long study, often conference, long 
experience, and continual observation;” and, lastly, Miat 
** we must, therefore, diligently apply ourselves (avoiding 
those enemies to learning, the prapropera praxis et pras- 
postera lecHo,J to a timely and orderly course of reading 

c 
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that, by searchiog into the arguments and reasons of the 
law, we may so bring tliem^home to our natural reason, 
that w6 may perfectly understand them as our own*.” 
This is in substance the uniform tenor of Lord Coke’s 
advice and injunction to students; and what more useful 
branch of human instruction is there, or at once more in¬ 
teresting, more edifying, or more delightful to a man of 
liberal and improved mind, than thus scientifically to 
investigate the local constitutions of his native land, by 
deducing them, by necessary consequences, from those 
incontestible principles of plain reason and common in¬ 
tendment upon which they were originally framed or 
adopted! Non enim d Pr€etoris edkto ttegue ex duodedm 
tabulis, sed penitdr ex iatimu pkilosophid hauriendam juris 
disciplinam puto. Qui alitirjus tradunt, non tam justUio! 
quam litigaadi vias tradunt*. 

But there are some who have imagined a sort of dis¬ 
tinction, in the exposition of the theory of the Jaw, 
between artificial reasoning and that of common sense; 
as if every proposition which partakes of a more arti¬ 
ficial construction, and which consequently requires a 
more elaborate method of proof in the illustration of 
it, can therefore no longer be said, with propriety, to , 
be common sense; or, in other words, as if the idea 
of common sense were in this instance necessarily to 
be confined to those objects of science alone which 
are self-evident. The philosophy of the reason, or com¬ 
mon sense of the law, for which we are here contend¬ 
ing, is not always, fas Lord Coke expresses it,) to be 
understood of every unlearned man’s reason, but of 
that which is warranted by authority of law*; or, as 
he describes it in another place, it is to be understood 
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of an artificial perfection reasoTT, acquired by fong 
stHiiy^ observation^ and ex/jerienct^; but which^ after elU 
amounia to no more than the same kind of general pre« 
paration, which is necessarily required from us in the 
pursuit of every other equally scieotilic object or inves*^ 
ligation whatever? *The advancement of knowledge^b^s 
this condition inseparably attached to it»— 

** The mail who readft, acid to hit reading briogs not 
A spirit and judgment equal or superior* 

Uncertain aud unsettled still remains/* 

Perhaps an example or .(wo may serve to place this 
matter in a clearer light: ** Uvcry proposition is said to 
be demonstrable in its nature* svhcu the mind can cer* 
tainly perceive the agreement or disagreement of tlie 
ideas of wliicb it consists* whether immediately! as iu 
tlie case of intuitive perception! or through the medium 
of those intervening t<leas which ure called proofs/' Now 
tlierc is* genernlly speaking, tliis perceivable agreement 
or disagreomrnt to be found iu all our cotninomlaw doc« 
trines; that is to say, so far as they are capable of being 
put into general propositions, however dilFicult those pro¬ 
positions may be to the unprepared reader, or how arti¬ 
ficial soever in their construction. Let us take, for exam¬ 
ple, the three following rules or maxims: Ist. “ that the 
father shall not be heir to the son;” Snd. “ that lands de- 
scended or devised, shall not be charged with the siinple 
contract debts of the ancestor or devisor, although the 
money may have been laid out in tbe^puithase (5} of those 

4 

f Co. lUt. 97.b. 


{&) With the exception of traders withiihthe bankrupt \vvr$, 
since (be staU 4 ? Geo. d. •. a. c. 64 . * ^ ' 
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Tery landsand Sd«‘‘ that lauds shall rather descend to a 
remote relation of the whole blood, or eren escheat to 
the lord, in preference to the owner's half brother." We 
have here then, three distinct propositions, in which, 
upon the first view of them, there is nothing jike plain 
reason and common sense to be discovered, without the 

f 

help of those intervening ideas from which we learn, hrst, 
that, under the feudal system, (as it formerly subsisted In 
this kingdom, till about the middle of the 17(h century') 
there were certain personal military services to be per¬ 
formed, as the price or condition upon which all lauds 
were held, and to which, therefore, the father, from bis 
more advanced age, was reasonably supposed to be less 
competent: and, secondly, that it was equally matter of 
policy, during the same period, that the freeholder, by 
whom the feudal services were to be performed, should 
not be distracted, by civil suits, from the discharge of so 
important a duty; and, thirdly, that the right of succes¬ 
sion of the whole blood was only admitted upon ques¬ 
tions of adjudication of title, as a mere rule of evidence 
to supply the frequent impossibility of proving a descent 
from the first purchaser, without which (according to a 
fundamental maxim of our law) no inheritance was ever 
allowed, and, consequently, that this was an indulgence 
to which thedemi'kindred could have no reasonable pre¬ 
tension; the descendants of one ancestor being much 
less likely to be in the direct line of the purchasing an¬ 
cestor, than those who are descended from the same 
couple of ancestors. 

And what, then, do I mean to conclude from hence? 
I answer, that the occasion of the difficulty (if any) which 
occurs in the foKgolng propositions, arises from a want 
of due knowledge in ourselves, of the extent to which 
the principles of the feudal polity hare been engrafted 



21 


into our established system* of remedial jurisprudence, 
and the consequent distinction wliich the common law 
has taken between feudal and commercial^ with respect 
to the descent or alienation of real or landed pro* 
perty (6). 

From the period of the establishment of the feudal 
polity in England, in the reign of William the Norman, 
there seems to have been kept up h sort of constant strug¬ 
gle between the spiritof cointnercialism, on the one hand, 
and that ol feudality on the other; and the consequent 
operation of these two grand principles is to be traced in 
every part of our law of landed property. The construc¬ 
tion of testamentary alienation, for example, was origi¬ 
nally adopted upon a purely commercial principle, and In 
relaxation of the rigour of the feudal system, which bod a 
direct tendency to take lands out of commerce, and to 
render them inalienable. But here, again, tlie operatton 
ol a feudal principle interferes, and reqi^res a seisin in the 
devisor, analogous to that of the feoffor or grantor in the 
case of alienation by deed; so that, by the law of Eng¬ 
land, a will or devise of lamls does not operate by way 
of appointment of an beir generally, as in the Roman 
law, but by way of legal conveyance of the lands them¬ 
selves; and, consequently, cannot operate on any free¬ 
hold lands, of which, at jjhe time of making the will, the 
party had not this species of seisin. It is the same in 
the proposition, secondly above mentioned, respecting 
the beir; when lands were allowed to be freely aliened, 
for the sake of commerce, (for which property is chiefly 
valuable,) it seemed to follow, as a necessary conse- 


(6) S«« the Appendix, prop. i. 
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quence, that they should alsp be attached for the debts 
and other incumbrances of the ancestor, upon the same 
principle; but be^ again, the operation of the feudal 
law interfered, and, upon the principle '* that the heir 
claimed nothing from the ancestor, but came in under the 
original feudal grant,” it was held that he should not be 
generally liable,, like the executor, to the ancestor's 
debts of-every kind, but only to debts of record, and 
debts by specialty, in which the heir was named; and 
the same distinction continues, under certain qualiiica> 
tions, to prevail even to tliis day. And so in the two other 
examples which have been mentioned. The feud was 
made ** generally" heritabletffre/axot/on of the rigour of the 
feudal system-, but the restriction that the father should 
not succeed otherwise than collaterally, and the total ex* 
elusion of the half-blood, were the consequences of purely 
feudal principles. 

If it is necessl^ that this demonstrahle quality of the 
doctrines of our common late should be elucidated by 
any further examples, I would ask, upon what prin¬ 
ciple is it,—that a release, which is a discharge of a 
bond before the day of payment, is no discharge of a 
rent*?—That a lease to commence at any after-period, if 
made for years, shall be good, but if made for life shall be 
Toid''?—That the enlargement of a rent by release or con¬ 
firmation, is to be understood only of rents in esse, and 
not of newly created rents'?—Or, lastly, that a condi¬ 
tion, ” that if the donee die without issue, the donor and 
his heirs may enter,” shall be void and of no effect; but 
if the condition be/* that if the donee discontinue and die 
without issue, that then the donor and hia heirs may 


X Co. LiH, 99S* b. 
1i Co. Litt. 46. b. 


i Co. Liu. m. e. b. 
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enter," this «hall be a good Jondition and binding upon 
the parties'^? 

In the first place, let us take the release, which is a 
discharge of a bond, but not of a rent, before the day of 
payment: and yet the obligee can no more bring an 
action for the debt on bond, than the lessor can for the 
recovery of the rent, before the day of payment; and, con¬ 
sequently, there is an apparent dilficulty in this instance, 
which is not to be cleared up but by explanation, and 
the help of reasoning discussion. As for example: a 
bond imports an actual or present debt; in the language 
of the law, it is debitum in prasenti guamtis soleendum 
infuturo. There is here then a right, although a dormant 
or suspended right iu the obligee to a thing certain, and 
of which his release is, therefore, a suflicient discharge. 
Anil so it it in all similar cates; as in that, for instance, 
of the release of an action by an executor before probate, 
which is a good release; and yet, befoA probate, the exe¬ 
cutor can bring no action. But otherwise it is in fhe 
case of a rent. Why ? Because a rent, before the day^of 
payment, is only a debt accruing, and not a debt accrued. 
There is here no dormant or suspended right of action iu 
the lessor to a thing certain, but, on the contrary, the 
thing itself is uncertain, future, and contingent. For, 
aince the rent is to be gaid out of the profits of the land, 
if the tenant be evicted before the day of payment, the 
rent will be avoided altogether, it is clear, then, that a 
release of ail actions can be of no effect to extinguish a 
rent before the day of payment; because, at the time of the 
release, the consideration for which the rent was to be 
given, viz. the future enjoyment of the land, was not 

k Co. lilt. 634. b. 


s 



executed (7). And so it is in tbe case of a breach of co¬ 
venant, upon the same principle. Tbe covenantee may 
release all actions, &c. without discharging the covenant. 
Andtso^ again, iu fbe caae of an annuity (8}a 


The aecond proposition turns upon the distinction. 


(7) The rent which it here spoken of, is a reserved rent, or 
rent incident to the reversion ; for where a rent does not sttend 
the reversion, but is in gross, a release in that case doesdischarge 
all future payments, because the rent U due only by ike coum 
iraet. 

(8] Co* Liu* 99S. b. The distinction which is here taken, is 
between o fuiurt rights and a right to take effect in/nture; ,the 
latter of which may be released, &c* but not the former. As 
where there were father and son, and in the lifetime of the father 
who was disseised, the ton made a release to the disseisor of all 
bis right, &c. and forwards the father died. Upon tbe death 
of the father, it was lawful for the son to enter against liis own 
release; because, at the time of the release made, he had no^ 
right in the land, but the right descended to him at an after* 
period, by the death of the father. (Litl. sect. 446.) So, again, 
ID the cate Lord Coke puts of the plaintiff in an action of debt 
before judgment, releasing all demands to the bail: he is not 
barred afterwards, upon judgment being given, from taking 
out execution against the bail; because at the time of the rew 
lease he had but a poiri6j/ify, and neither jus in re nor jus ad 
tem* The duty commences upon an after^consideration, and 
therefore caunot be released beforehand. (Co. Litt. 2(i5. b.,) 
Sut where tbe husband made a lease for life and died, and af* 
terwards the wife released to him ia the reverstoa, this was a 
good release of her right of dower, although she had no cause of 
actiuQ agaioit him, m preesenlU (Co. Litt* SG5. a.) but only a 
suspended right of aettOD until be entered and became tenant of 
the land, Co« liU. 34. b. 




which has been already noticed^ between thh ft*dal 
and commercial nature of real or landed property (P). 
Under the feudal ayalem, the proper feudatory or free> 
holder had always his estate for life»at least, and was 
regularly invested jvith it by the public and solemn 
act of littry of seisin, for notoriety-sake; as well that 
the rightful claimant might know against whom to 
bring his action, in the case of a disputed title, as also 
that the lord might run no risk of being defrauded of 
his feudal lines and services. It became then impos¬ 
sible, from the very nature and constitution of these 
estates of freehold, at the common law, that they 
sliould be allowed to take efl'ect at any after-period ; for 
that would be to suppose a man to retain the posses- 
siou in himself, after having delivered that same posses¬ 
sion to another; quod esset absurdum. But on the otlier 
hand, the ceremony of investiture, by /leery of seisin, was 
held to be unnecessary, under the feudal system, to the 
creation of estates for years; for the tenant for years, or, 
as he is sometimes called, the termor or tenant of the 
term, was considered as no other than the bailiii'or locum 
tencHf of the freeholder; and, therefore, estates for years 
being suffered to enureas matters of mere contract, there 
could be no objection to their taking effect eitliA' imme-’ 
diatehj or at any after-period, as might happen to be 
agreed upon between the parties. 

4 

Thirdly, let us suppose A. having a rent-charge in fee 
out of B.’s lands, grants it to C. for a year; lie may after¬ 
wards enlarge it, by release or confirmation, to C. for any 
number of years, or for life, or otlierwise. For every 

* 

(9} Vide me, page Sl« 
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subsequent augmentation wiich is so made of C.’s estate 
in the rent, is derived out of‘the reversion which is in 
the grantor of that same rent. But, if A. grants a rent> 
charge to C. out of bis own land, there is evidently no 
remainder over, or reversion of this, rent, out of which 
any further augmentation can be derived. In the former 
case, there was a rent in esse, the reversion of which was 
in the grantor; but, in the latter, the grant from A. to C. 
was not of a part of what A. himself 1iad, but ofa newly 
created rent; and, consequently, though A. by a new 
deed of grant may create a new rent-charge, to take effect 
upon the surrender o; determination of the old, yet of 
the old rent-charge he can make no further enlargement. 
For out of what is he to enlarge it } There is no reversion 
or remainder over, upon which a release ur conlirmation 
can operate pro incremcnto. 

Lastly, suppose an estate-tail to be created with a con¬ 
dition, that if ths donee die without issue, the donor 
and his heirs may enter; the condition is void. Why? 
Because the donor in such case might have entered at 
any rate; and words which provide for no more than must 
necessarily take place without their intervention, are nu¬ 
gatory tfnd of no effect. Hence the legal maxim, expres- 
sio eorum qua tacHe insunt nihil optratur. And, there¬ 
fore,” says Lord Coke, “ the widow whom it was intended 
to defraud by these words, shall have her dower’.” But 
where the condition was, that if the donee discontinued, 
and died without'^issue, the donor and bis heirs might 
enter, the condition was good in law, because the donor 
in that case could not have entered otherwise than by 
force of the condition, but would have been driven to 
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the expensive and dilatory process of a/ormedonSn the re- 
verier (10). 

Having thus exemplified that the theory of our com* 
mon-law learning is capable of demonstration and know¬ 
ledge, (and of which there necessaiiiy occur rnany 
further specimens in the sequel of this inquiry,} it be¬ 
comes us, in the next place, to consider to what course 
of reading we ought to apply ourselves, or what system 
of education to follow, in or<ter to be duly instructed in 
it. It is, confessedly, of the greatest importance, that 
(he Inw.student should be well versed in classical learn¬ 
ing, and especially in logic; as appears from the very 
nature of the sources from which the arguments and 
proofs of the common law are principally drawn, and 
which, for the satisfaction of the reader, 1 will endea¬ 
vour briefly to recapitulate in another plHce(ll). But, 
how hunuliating must it be to a man, wlio has been 
thus liberally educated, according to the usage of our 
Universities, to have to sit down afterwards, for two or 
three years, at the desk in an oHice, to copy precedents, 
in subservience (as Blackstoiie calls ii) to nttornies and 
special plcadeis"! Or, supposing the drudgery of the 
thing to be left quite out of the question, I.would ask 
what in the name of fortune is he likely to gain by 
it? I'iie knowledge of the intnutim of practiceP-'-It 

m BL C. fnlriHi. p. 39. 


4 

(10) The expense and delay attending a /ormedotif frequently 
prevented a tenant in uil from resorting to it to assert his right. 
In thecourveof lime the period for asserting it elapsed; aud 
thill the diicoQtinuance virtually proved a bar to the entail. 

(11) See the Appendix, prop. S. 
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may ^ so; but these are secondary considerations, and 
of no further use or consequence, even to the student 
who intends to follow the law.as a profession, than so far 
only as they have their foundation in particular principles 
or rules of law, which demand from us the application of 
an Intelligent mind, and ^ot the labour of our hands in 
copying precedents. Neither will be have the conso* 
laticn, in the mean time, of becoming even a tolerable 
pleader. For pleading too is matter of science and of li¬ 
beral study, and, like the law itself, (of which it has not 
unaptly been called the handmaid,) is demonstrable, 
through afl its branches, by the same unsophisticated 
conclusibns of plain reason and common intendment (li). 

1 appeal to the gentlemen who have undergone the 
unscientific drudgery, or may happen to be at present 
doomed to it, that £ state the matter of fact fairly;—that 
the order of the day is," to copy precedents, and only 
to copy precedents:” foras totiie explanation of the 
proper points and arguments of those precedents, this 
is constantly the Italiam fugientem,'—the land of promise 
at which there is no arriving. If the student can confi¬ 
dently hope for any thing under the alleged system of 
ordinary tuition, it is to become acquainted, in time, 
with wbat is called the mesne process of a suit; and if 
he could also see issues, as they are afterwards en¬ 
tered upon the record, in what is called the postea, so as 
' to inspect and compare the whole together, it might be 
of some service fo him; but even this inconsiderable 
advantage, (ftr there is a great deal, more to be learned 
from Boote’s History of a Suit,) is not often to be 


(18) See the Appendix, prop. 3. 
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met with in any one o(Rce»f however dislinguiabed th4 

practitioner. It ia but the dttacked declaration^ or the 

detached plea, or the like, of which there is usually aliy 

question, and these uncoouected and unexplained parts 

of the same suit, are the business of different terpis, if not 

of different offices; «o that the student makes about the 

same progress, whether he sits down to copy a precedent 
• 

‘n pleading, or (as some have been known to do) the ever> 
lasting folios of the income^ax act, or the farraginous 
land-tax redemption bill. Was there ever a more pleasant 
commentary upon the chapter in Rabelais, ** Hoxo Gar* 
gantua did amuse himself in rainy weather!" 

% 

For my own part, I do but speak from the experience 
of the embarrassments with which I hafe had myself to 
struggle, in common with every unassisted beginner, in 
this course of study, and without the most distant inten* 
tion to thro.w out any reflection against individuals 

4* 

Siiipicioae si qais errsbit 8u&, 

Et capiet ad se quod erit commune omnium, 

Stulte nudabit aiiimi conscientiam. 

Iluic eicuutum me relim nihilonunus; 

Neque euim notare singulos mens est inihi, 

Venim ipsam vitani et mores hotuioum ostendere. 

With this apology, I shall now leave the copying sys¬ 
tem to its admirers; and proceed to the other principal 
object in the prevailing scheme'of preparatory law-edu¬ 
cation,—that of reading and common-placing Blackstone’a 
Commentaries. 

It is often of much more real disservice to an author, 
to ascribe to him a degree of merit to which he has no- 
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pretensions, tlsan it is to tai^e from liim the merit which 
he really has: he is consequently exposed by it to the 
odium of disapproving criticism; his mistakes become 
matterof importance, his inaccuracies no longer venial, and 
a degree of responsibility is forced u()on him, which is 
Senerally injurious to his reputationi in proportion as it 
is beyond the scope of his engagements. Perhaps, there 
is no professional writer who has sufTered more in this 
instance, from the zeal of injudicious admirers, than 
Blackstone, in his celebrated Commentaries. In the 
rank of elementary composition, there can hardly, indeed, 
be too much praise bestowed upon them, for the ac¬ 
knowledged neatness, and apparent propriety of their ar¬ 
rangement, the classic purity of their language, and, 
above all, the elegant, though incomplete and often incor¬ 
rect perspective they exhibit of the iurmitcly disjointed 
and shapeless materials of professional learning, reduced 
into much seeming order and regularity. But it is not 
as the elementary composition, that we have now to 
speak of theni;-—it is as the institute for educating and 
forming lawyers. And here, 1 trust, it will be under- 
stpod, that whatever license 1 may permit myself, in the 
course of tlie following observations^ it will be always 
without the smallest ideaol breaking in upon the respect 
which is due to the memory of the learned judge, or of 
detracting, in the slightest degree, from the well-earned 
general reputation of his truly classical Commentaries. 
It is only their particular merit, with reference to the mis* 
application which has been since made of them, that 1 
conceive to be questionable. The error was in adopting 
them as an institute for the instruction and education of 
professional students, which was evidently no part of 
Blackstone's plan, nor within the scope of his engage- 
roents. Non h<xc in fetdera oenit. It was not the lecturer 
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at one of our inns of court, teit the university professor, 
who instructed from tlie Vinerian chair, and who accord¬ 
ingly addresses himself not to professional but to unpro¬ 
fessional readers. He considers as a popular writer^ not 
what" the few” require to be informed of.but** thenianyj” 
and hence too, as a popular writer, and indeed dts he lii[n- 
self tells us, lie takes care to illustrate those detached 
parts of the law alone which are found to be most capable 
of historical or critical ornament*. • 

From what is to be collected from the author's own 
words, itappesrs that his Commentaries were written in 
order to be delivered in a course of ncademicnl lectures, 
not to the students of the Inns of Court, but to those of 
theUniversity of Oxford: and not to instruct and form law¬ 
yers, but to render the law intelligible to the uninformed 
minds of beginners, wiiom we are apt to suppose ac¬ 
quainted with terms and ideas they have never had an 
opportunity to learn; and, ^ore particularly, to give a 
general idea of the law to those gentlemen who miglit 
be afterwards called upon to act as magistrates or mem¬ 
bers of parliament. Addressing himself to persons of 
thisdescriptiun, like someexperienced Actor who accom¬ 
modates himself to the temper and character of his au¬ 
dience, he represents every thing rather for effect than 
with a view to demonstrate. Like the gnomon upon 
the sun-dial, he takes no account of any hours but the 
•erene 

- Bt qooj 

Des|>erat tractaU nitescere poase) relinquit# 

In a professional point of view, this solicitude, rather 


n U1. Conn. Totrod. p. S4. 
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10 captivate the imagination'of the student than to exer« 
else aiirl discipline his understanding, is equally unprofit- . 
able and inconvenient. It puts him olf with ornamental 
illustration iiislea<l of solid argument, and leads to a sort 
of half inforhintion, which is often much worse than no 
infpnnatio'n at all upon the Bubjectl A man may read 
Blackstone’s Commentaries, from the one end to the 
other, and yet have no notion, that a proposition in law is 
as capable of baing resolved and demonstrated as a pro¬ 
position in the mathematics; the theorem, that “ hy the 
extinction of the fte of a seigniory, a particular estate for 
life in that seigniory is afso extinguishedf the theo¬ 

rem, that “ the square of the subtending side is equal to 
the ta-o squares of the containing sides of a right-angled 
triangle (13)." 

_ f 

There is, however, this ditFerence to be observed be¬ 
tween the two sciences o/ /oil) and of mathematics, that 
in the latter, in which the r^oning is always upon lines 
and angles, which are self-evident, we reason from the 
cause to tlieenpct; while the propositions, themselves 
ar^ of a nature to succeed each other, so that the pre¬ 
ceding are regularly the key or clue to those which fol¬ 
low. In the law, on the contrary, the order of our rea¬ 
soning is usually Hie reverse of this. We reason from 
the eHect to the cause; Snd, far from having the traces of 
their connection before us, as in a series of mathematical 
investigation, we have necessarily to deduce each required 
principle, or po^nt of law, from materials of information 
dispersed through t|>e whole circle of the science, and, not 
unfrequentiy, to supply the intermediate links of a long 



(13) See the AppendLv, prop. 4. 
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chain of implied Mftaoning, id order to prove that their 
application is legitimate. 

^ut to return; since the question is now of BUck- 
stone’s Commentaries, considered not merely m an ele¬ 
mentary treatise, in which inaccuracies would be venial, 
and professional misconclustons of no serious conse¬ 
quence, but in the widely dilTerent, and far more impor¬ 
tant character, of an institute for educating and forming 
lawyers: I object, in the first place, to those half.ex- 
plained metaphysical distinctions, contained in his intro¬ 
ductory chapter, upon the nature of laws in general. He 
tella us, that “ the law of nature is the will of the Su¬ 
preme Being, founded in the relations of justice, that ex¬ 
isted, in the nature of things, antecedent to any positive 
precept; and, being coeval with mankind, and dictated 
by God himself, that this is ofcourse superior in obliga¬ 
tion to anjt'other.” Secondly, that *' the precepts of the 
revealed law, are of the sailh original with those of the 
law of nature, and their intrinsic obligation of equal 
strength and perpetuity.'* And, thirdly, th8t*'the re¬ 
vealed law is of infinitely more authenticity than that 
moral system which is framed by ethical writers, nnd de¬ 
nominated the natural law; because, the one is the law 
of nature, expressly declared be so by God himself, 
the other, is only what, by the aLSsistance of bumpn rea¬ 
son, we imagine to be that law; and, since we ace not at 
certain of the latter as of the former,, that they are, there- 
fdre, not of equal authenticity, nor to bb put in compe¬ 
tition togetbei*.*^ 

Now, by the law of nature, (which ia deic^bed aa 
being coeval with mankind and dict^ed by Oed hmaMif,) 

• ni. Cowr Utroa. f sa, 49* 

p 
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1 understand the lei non scripta, or uDwrltteu law, which 
was given of God to Adam, and from him derived, by' 
tradition, to the people of God till the time of Mosee^ 
Sectfbdty, by what is here called the natural law, 1 un¬ 
derstand the common rules of moral action, which are 
cbusonantto every man’s natui^eason; or,in thewordsof 
Grotius, the mores communes naturali rationi consentanei. 
Aud, thirdly, by the revealed law, I understand the law 
of tbelioly Scriptures, which has been given us for our 
special guide and direction, and, from which I conclude, 
that we have now no longer any occasion to be referred 
back either to the law of nature or to the natural law; 
for these, ns a rule of conscience, are now no longer of 
any. authenticity at alK 

The philosophy of right and wrong is a plain doctrine, 
and stands in no need of being vindicated by the subti¬ 
lising refinements of casuistical-distinction. 4^ the con¬ 
trary, to end^our to subt^ise in ^matters of speculative 
morality, so far from being the way to settle the student’s 
.mind, will be much more likely to lead-him into endless 
perplexities and contradictions. Of this the learned 
Commentator himself affords more than one example, 
when he afterwards conqludes, as a necessary deduc-> 
tion from his own pri^^vples, that “ the right of pro¬ 
perty owes its origin, tM to the law of nature, but merely 
to civiT society';'’ ^t**conscieDce.iB no further con'- 
cemed in the vidlatitm of property, than by directing 
ft Bubraissioo ^o certain penalties*;” and again, as^if 
them were no mftal turpitude in dishonesty, “ that fbr- 
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gery, and even itself, are not ofifences against na* 
tural rights*.” 


On the other band, the propriety of establishing the 
intrinsic authority of laws of human institution, by ap¬ 
peals to the principles our religion, has been forcibly 
pointed out by many writers, and particularly by Grotius 
in his little treatise (of which it forms the most excel¬ 
lent part) de jure belli et pads. They are the precepts 
of the Gospel that inculcate the first fixed notions we re- 
quire.whether ofjuslice orof property.“Relligionipropria 
est Justitia: ct sublatd pietate fides etiam, et societas hu- 
mani generis, et una excellentissima virtue justitia tolUtur." 


In the observations that next engage our attention, 
concerning the nature of society and civil government, 
society is said to be founded in an origigal implied 
contract^'that the whole should protect all its parts, 
and that every part shopl^pay obedience to the will 
of the whole;” aod'wisdom and goodness and power 
are described to be the three grand requisites that consti¬ 
tute the natural foundations.of sovereignty". 


It was formerly no unfashionable hypothesis, that so¬ 
ciety had its origin in contact*; and so, perhaps,,it 
might still have been, if, in tb^iolence of party-coAtro- 
Tersy, it had not been undeaignedly exftosed, by later 
writers, in all its extravagance and absurdity*. It is true, 
as a general principle,..that a man may, contract fen* the 
benefit of hia posterity.; but in tbat.gase it must equally 
be admitted,a8 a general principle, that his posterity will 

have a right to judge for themselves, whether they 

• 
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cUoose to take uiiiler the cootract or not. A compulsory 
contract is a cootiadiction in terms; and as to bis three 
grand requisites, “ wisdom,” ” goodness,” and ” power,” 
these are rather the attributes than the foundations of 
sovereignty. It suffices, for our present purpose, that 
society had its origin in reciprocity of interest, and is 
founded in the acquiescence of all its members, tacit or 
expressed, in the principle of expediency and public 
good, by which those reciprocal interests are at once per* 
petuated and provided for. It is the same principle, the 
principle of expediency, subject to the control of moral 
right, and directed to the general aim of the protection 
and security of all, that constitutes the natural founda* 
lion of ” lawful” sovereignty; for this is not properly, 
but magistracy. 

s 

In the number of objectionable passages which seem 
to fall under tbe same general observation, we may also 
remark the u0philosopbia||^ decantatum in the fourth 
volume, upon the imaginary offences of witchcraft, con¬ 
juration, enchantment, and sorcery. There is not a more 
iMimiliating example to be found of the dominion of pre¬ 
judice and superstition over weak minds, than the history 
of the impostures which have, in all ages, been practised 
upon the ignorant and credulous multitude, under the 
natne of sorcery and witchcraft. For, in regard to our 
own belief on the subject, we may fairly indulge the li¬ 
beral hope that our private reason has kept pace with 
the public wisdom of our legislature, which has long ago 
proscribed the delusion of these ideal crimes. But let us 
DOW hear what Blackstone says, I repeat his own words v 
** To deny tbe potsibility, nay, actual existence of witcA- 
craft sorcery, is at once flatly to contradict the revealed 
word of God, in various passages both of tbe Old and 
New Teatamenti and tbe tbiog itself is a truth to which 



every nation in the world hath, in its turn, borne testi¬ 
mony, either by examples, seemingly well attested, or by 
prohibitory laws, which at least suppose the possibility 
of a commerce with evil spiritsC’ 


There is, indeed, no doubt that this odious and cruel 
prejudice has reigned in every climate of the globe, and 
adhered to every system of religious opinions; but that, 
therefore, the Iking itself it a truth. Is what the logicians 
call a non sequitur: and to the quotation from the 
Jewish law, (thou shall not suffer a witch to live,) it 
proves no more than the statute 33 H. 8. c. 8. which was 
dictated in the same spirit, and enacts, that witchcraftand 
sorcery shall be felony without benefit of clergy*. All 
that can be fairly concluded from it is, that the Jews ad¬ 
mitted, with equal credulity and abhorrence, **the reality 
of that infernal art, which was able, as they imagined, to 
control the eternal order of ^e planets, and the voluntary 
operations of the human mTftd. They dreaded the mys¬ 
terious power of spells and incantations, of potent herbs, 
and execrable rites; which could extinguish or recal life* 
inflame the passions of the soul, blast the works of crea¬ 
tion, and extort from the reluctant daemons the secrets of 
futurity. They believed, with the wildest inconsistency, 
that this preternatural dominion of the air, of earth, and 
of hell, was exercised from the vilest motives of malice or 
gain, by some wrinkled hags, or itinerant sorcerers, who 
passed their obscure lives in poverljr and contempt." The 
authority of the civil W (which Is said fo have punished 
with death, not only the sorcerers theiriBclves, but also 
those who consulted them) extends to the same con¬ 
clusion, and nothing more. It only proves that the 
and the sects of the Roman world were under the dolBN 
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nion of the same blind and barbarous delusion, were the 
dupes of the same odious and cruel prejudice, without at 
all proving the actual existence, no, nor even the possibi¬ 
lity of the supposed oHences. One might just as welt assert 
th,at there were wizards and so^cerefs in England, as far 
down as the ninth of George the second, because, forsooth, 
the law against witchcraft and sorcery remained till that 
period upon our statute book, a disgrace to our penal 
code (14). 

•* 

It is not, however, upon the ground of objections like 
these, that I presume to contend against the propi¬ 
ety of conimencing the study of the law by reading 
and common-placing Blackstone’s Commentaries. A 
distinction may be fairly taken between the introductory 
matter, which is but inducement to the proposed course 
of study, and that which is properly the substance of 
it. But if the substance its^f is infected with the same 
discolourings, if the manner of instruction is superlicial, 
and the materials defective, if conclusions of ^science are 
oj^en misconceived, and points of practice mistaken or 


(14) Galileo was charged with heresy before the Holy Ofhee 
at Rome, in l6ls, for having ventured to assert the truth of the 
Copernicao system, which was, that the sun was the centre of 
the universe, and was imoioveable, and that the earth moved not 
only round the eun« but also round ua own axis. The Jesuits 
cried out that this doctrine was absurd, heretical, and (in the 
words of the text) teas fiollg (o eoHtradict fkt mealed word of 
God at. anUained in oariotu pauage* botk tff the Old and New 
^eifansNf, and thereupon Galileo was coodemoed. But, like 
theAreopagus after haying condemned Socrates, the Inquisition 
became, from that period, an object of deteatation and ridicule 
through all the civilised world, 



misrepresented, these are strong arguments, (and I rely 
upon the sutyoined examples for the proof of what I 
advance,) that this is no institute for educating nn^ 
forming lawyers! I must solicit the patience of my 
readers, if I expose these details of legal investigation 
with somewhat more than unprofessional minuteness. 
Assertions against public opinion require to be maturely 
weighed, and oaglit to be well supported. That I may 
not, however, make this a more tedious task than is ne¬ 
cessary, I will endeavour to confine myself to those ex¬ 
amples alone, which are^the most easy to be understood, 
and to be as brief as the nature of the subject will allow 
in the consideration of them. The argument may be 
dull, but the discussion U interesting. 

Let us take, for' example, the explanation which is 
given in Blackstone, of releases. Releases are defined to 
be a species of conveyance which may enure either, 
1st. per elargir U estate, as from the remainder-man or re¬ 
versioner to the particular tenant; or, 9ndly. per mitterle 
estate, as iKtween coparceners or joint-tenants; or, Sdly. 
per mitter le droit, as from disseisee to disseisor; or, 
4thiy. per extinguisher le droit, as from disseisee to the 
lessee of disseisor; or, 5tb!y. by way of entry and feoff¬ 
ment, as from disseisee to one of two disseisors*. 

Now, 1 have three principal objections to make to this 
explanation of releases^ The first is, that it does not 
point out the proper distinction betr^een a release per 
mitter le draii, and a release per extinguisher le droit ; vi2. 
that in the former case the releasee can, but in the latter 
that he cannot, bold out every other. For exampje^ a 
release per mitter le droit, is where the releasee can hold 


A Bl. CoOMAt. A. A84« 



out every other. The release of the ditaeisee to the difr> 
eetsor is of tlm description. And so it is disseised 
by B. aod C., releases to B. For B. shall now hold out C. 
'in the same manner as if A. had regularly-entered upon 
B<.aad C.as be might have lawfully done, and then made 
a»«eparate feoffment to B. But if A. is disseised by B. 
who iafeoffs C. and D., and afterwards A. releases to one 
of them, this is a release per «xtt/^tM>her Udroii of A. 
for the benefit of tbe two feoffees equally: for tbe one to 
whom the release is made cannot hold out the other (Id). 

(Id) The different operation of a releaae when made to one of 
two disieiiora, and to one of two feoffeea of d disseiaor^ is to be 
explained hj the distinction which tbe law takea between a de¬ 
fective title and no title at all* For when the partj has a de¬ 
fective title, (not haviog the poaiessiop hy his own wrong,) the 
law protects him in the possesaion until he is lawfully evicted by 
the rightful cUiaiant« But with respect to those who have no 
title at Mi it is otherwise. Tbws, if A* is disseised by B. and 
Cs tbe disseisors have only a naked posseauon, unaccompanied 
wUh even the shadow of the right of possession ;|ind» coosc- 
queotly, if As reloaset to ooe of tbeni» it operates as a feoffment 
to the releaseOg precisely in the same manner as if A* had ectualiy 
revested bis former estate by his entry, and then granted, with 
livery of seisini.to the releasee^ See Co» l«iU. ^76* b» and note 
940. But where there are joint feoSees, and tbe dissrisee re¬ 
leases to otit of them, it operates for the benefit of each firofiee 
indiSerently, because tbe feoffees have colonr of title. Cos Litt, . 
t94< b» 97At a, and note MSh For, ori^naU^, nof tenant could 
m^ke a feoffment witboot the ImdVtfeence, end when the lord 
consulted to. the abesation, the unly form of eonveyanee was by 
livorji of aMiOr which was a public aotf pod to wbicb tha oeremo* 
f|ias of hotoage and fealty wvt also necessary. Tbtro was, 
ooiaequenUy, in this case, a colourable title or praaomptioB of 
right, but in the other case there was no pretence of any rigbt or 
title atalU. Co, Uttt 96^ a, aid note 909* 
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Upon the same principle, if the disseisee releuAto the 
lessee of tb^disseisor,>«this also is a release per eaOm* 
guisker le droit of the disseisee, and of which the rerep- 
sioner,as well as the lessee, shall have advantage. 'For thef. 
have both of them but one estate in law, and, therefore/ 
the confirmation of the particular estate is equally the 
confirmation of the reversion. And so it is if a patron 
is usurped upon by two, and afterwards releases to one of- 
them. It operates, by way of extinguishment, for the 
benefit of both equally} because the admission and insti¬ 
tution, are qufisi a legal a^jbdication of the title (IfiJ. 

Secondly, I apprehend that the releases which are here 
described, (no. S,) per mitter le droit, and (no. 5,) by way 
of entry and feoffment, are not exactly diSereut species of 
releases, but only one and the same species, differing no 


()6) There is a farther distncfion to be taken between the 
operation of releases per mitter aitdveiter le droit, and thosepsr 
ettinguither lO droit; vis. that in the former case the'releasor is 
supposed to hare a right of entry, and in die latter not. To this 
rale, however, there are some excepfiona. For example, A. wn 
disseised by B., an infant, who onde.a feoffment to C. and after¬ 
wards C. died seised, and the land descended to his heir, D., B. 
being still an infant. Now, in this case, A.'s entry was taken away 
by the descent: bat B., the infant, might either enter, or have a 
writ of dum Jkit alaiem, Or a writ of In the 

mean time, if 1^.- obtatos a Ktease from A., and afterwards B. 
brings a writof n^t, ho sImII be-btmd l^ tlie teletwfrom A, 
to D. For in a writ of right, the qoettiob i»' of the mere right, 
and dia words oiode e< JbrmipriM^ are weeds of'form only. Mid 
not ofsebstonce. And tbos the original disseisee, bariag ttorw '' 
mere riUhlLthan the demandant. May grant a releasewbicbihrit ’*' 
isnure pi^iutter mid veeter that right in the releasee, ootwith* 
itaoding he hat no loogar • rigte <4 folrf* Co* Littr 879« 
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otherwise than in circumstance. For every release whicli 
operates by way of entry and feoffment is it^fact a release 
jitT mitter le droit: and if the dtsseiBee releases, whether 
to one disseisor atone, or to one of two disseisors, it 
operates equally, in both cases, p<r miner and vester le 
droit of the disseisee, and by way of entry and feoffment: 
that is to say, the releasee has the same title in both cases 
as if the disseisee had actually revested his former estate 
by bis entry, and afterwards made a feoffment with livery 
of seisin to the releasee, aud he shall now hold out 
every other. And, thirdly, I object that there is another 
distinct species of release of which no notice whatever is 
here taken; namely, a release per extinguisher le estate; 
as from the grantee of a rent charge to the owner of the 
land, or a release of the services from the lord to the te¬ 
nant, or a release of common of pasture, &c.‘‘ If tlie 
lord sells the freehold of the inheritance of the copyhold 
to another, and afterwards the copyholder releases to the 
purchaser, this also is a release per extinguisher le estate, 
and the copyhold interest becomes extinct^. 

' The release of a title, as used in contradistinction to a 
droit, has also its peculiar operation; for this enures 
only by way of extinguishment. Suppose, for instance, 
A. infeoffs B. upon condition, and afterwards the condi¬ 
tion is broken, and afterwards B. is disseised by C., and 
afterwards A. releases to C. A.’s release shall enure by 
way of extinguishment; so that if afterwards B. enters 
upon C., as he 'may lawfully do, he shall hold the land 
discharged of the condition^ But supposing a droit to 
have been released, under the same circumstances, it would 
have enured for the reasons already mentioned; not per 


b Co. Liu. SIBO. «. ao7. b. 
c I l.eon, 102. Wakcford'ocMe. 


d Co. Lilt. 377. b. 



extinguisher, hat per mitter ani tester, or, which ha» been 
shewn to be hi eflect the same thing, by way of entry ond 
feoffment. And as of a title of entry for condition bro^ 
ken, so it is of all other titles, by escheat, by forfeiture, 
&c. (17). 

I have ventured to oflTer these few remarks, upon the 
nature of the operation of releases, by way of specimen 
of the sort of loose, inaccurate, superOcial kind of profes¬ 
sional instruction, which is to be picked up from Black- 
stone’s Commentaries* The apparent propriety with 
which he distinctly enumerates the five several species of 
releases, leaves us no room to suspect that any thing ma¬ 
terial has been omitted. And yet, when we come to 
make the application of what we know upon the subject, 
we iind our ideas unsettled, our information incomplete 


(17) There is a distinction, in law, between a right and a title 
properly so culled : for, in the first place, rights are indiffer¬ 
ently by descent or purchase \ but titles, on the contrary, though 
subsequently completed by the entry or other act of the party, 
are always vested, in the first instance, by act and operation o*F 
law. Of this kind is a title of dower, title of entry for condition 
broken, title by escheat, by mortmain, and so forth. Co. Litt. 
^15. b« Secondly, a right includes not only a right for which 
a writ of right will lie, but also any title or claim by force of a 
condition, mortmain, or the like, for which no action is given by 
the law, but only an entry. Co* Lilt. 265. a. And hence it is 
said, that every/igbt is a title, but every title k not a right; that 
is to say, not such a right for which an action w ill lie* Co. Litt* 
345. b. 347* b. Again, in the case of a right, the entry of him 
tliat hath the right may be taken away by adcsceat; hut in the 
case of a title it is otherwise. Co. Litt* 240. b. Another gene¬ 
ral distinction is, that rights are transferable, whether by release 
or otherwise; bat titles, on the cootrary, are not transferable* 
Co* Litt. 214. a. 
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and unsatisfactory; and more particularly so, from no 

notice being taken of the distinction between releases of 

estates and of droits; a most important distinction, and 

which pervades tlie whole doctrine of the law of re- 

Icasee { 18 }. 

# . 

There is the same distreaaing confusion again in the ex¬ 
planation of thedifferentkindsof guardianship*, and which 
seems to arise from not distinguishing, with sufhcient 
accuracy, between guardianship by nature, which is con¬ 
fined, by the common law, to the heir apparent alone, and 
continues till he attains the age of twenty-one, and guar¬ 
dianship nurture, which is of all the children equally, 
and ceases at fourteen, in the case both of males and fe- 
males^ He designates the father, and, in some cases, the 
mother, as the guardians by nature, which is, implicitly, 
to‘exclude the other ancestors; whereas, in point, of fact, 
the law makes no such exclusion*. Neither, again, is this 
at all explained by the sentence which follows; for if an 
estate be left to an in{|nt, &c.” On the contrary, the 
guardianship by nature, being restricted by the common 
l&w to the heir apparent alone, and not extending to the 
other children, the receiving the profits of the estates of 
the children in general, is, consequently, no part of the 
office of the guardTkn by nature. Again, it is a very doubt- 
fnl point with regard to daughters, whether the alleged 
guardianship is recognised, (aa Biackstone says.) by the 
construction of the statute 4 & 5 Ph. and M.; or whether, 
01 ^ the contrary,*the latter is not merely a statutory guar- 

e 8 m BI. Conns. i.4Gi. % Se« 3 Co. b. 

f Co. LUt. 0. b. ond mo note 

66 . 


(le) Sen the Appendix, prop. 5* 



46 


dianship, directed by the legislature io couformity to the 
dictates of nature, and upon principles of general reason- 
ing^ And still more questionable is it, whether the ordi¬ 
nary may appoint, in default of the guardians by nurture; 
or whether, on the contrary, the appointment of the ec¬ 
clesiastical court not confined merely to guardians ad 
UietnK 

It is usually understood, I believe, that of the four vo¬ 
lumes which form the subject of our present considera¬ 
tion, the second (upon the rights of things) is that in 
which Blackstone principally excels; not only in the se¬ 
lection and arrangement of his materials, bu^also in the 
propriety and perspicuity of his manner of treating them. 
And yet, with respect to ,tbe doctrines which confessedly 
fall under this division of inquiry, how extremely difficult 
is it for the student to fojm to himself a clear and precise 
notion of those ordinary common-place distinctions be¬ 
tween droiturel and tortious conveyances (IQ), between 
descendible freehold and fee-simple qualified (SO), and 
between estates limited in contin^lhcy by deed and by de¬ 
vise (SI). Uow difficult is it, from what is said in expla¬ 
nation of the nature of our common-law leases, together 
with their several enlargements and restrictions, to col¬ 
lect even the primary distinctions between void and void¬ 
able, for years and for life, and betweeu. things in grant 
and in livery (SS). The operation of a fine tooyas it dif- 

h See tbe note 66 , Io Co. Lilt. 88 . b. i See the ouje 70 , lu Co. Lilt. 88 . 

b.eeet, 3. 


(19) See the Appendix, (>rop. 6 . 

(50) See the Appendix, prop. 7 . 

(51) See the Appendix, prop. 6 . 
(SS) See the Appendix, prop. 9. 
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fers from that of a recovery, (where the tenant in tail has 
the reveraioa in himself and there are no internaediate re- 
niaindqis,) la by no means distinctly elncidnted(33); nor 
why a.recovery cannot be had of an estate-tail with sin¬ 
gle voucher, but only with double voucher at least (24.) 

4 

# 

In the same manner, again, in distinguishing between 
contingent remainders and executory devises, lie omits 
to poinit out that which is the principal and essential dif- 
ibraace, namely, that “ the former may be barred and 
destroyed, orprerrated from takingeifect, by several dif¬ 
ferent means, while an executory devise, on the contrary, 
cannot be^p’evented or destroyed, by any alteration what¬ 
soever, in the estate out of which, or after which, it is li¬ 
mited.” And upon this ground it is, that executory de¬ 
vises are required to be limited, so as not to exceed the 
stated time of lives in being ^d twenty-one years and 
nine months: but pot so contingent remainders, because 
in the latter case there is no danger of a perpetuity. In¬ 
deed, from the very tqrms in which an executory devise 
is afterwards exempliM, we are naturally led to con¬ 
found executory devises with contingent remainders, and 
contingent remainders with conditional limitations. 1 
allude to the words where a devisor devises his whole 
estate in fee, Jmt limits a remainder thereon to com^ 
mepce, &c.‘i for, in this case, the entire fee, or whole 
quantity of the estate, having been originally disposed 
of, there was evidently no longer any residuary part, or 
remainder over* for further disposal, but only a secondary 

b Bi. Cotnrot. s. 173, 


(SB) Appendix* prop* lOe 

(94) See the Appendix* prop. lh 


or springing use^ Wherever a preceding executory li¬ 
mitation carries the whole interest, a subsequent limita¬ 
tion is notto be considered as a Umitetioii upon the pre¬ 
ceding, and to take effect after it, but as an alternative 
substituted in its room, and only to take effect in case 
the preceding estate'should foil, or never take effect at 
all’". It follows, that the subsequent limitation, in the 
present instance, is no remainder, but only a concurrent 
possibility, which is notbarrable by line or recovery. But, 
if the subsequent limitation bad been after a preceding 
estate-tail, instead of a preceding fee-simple, it would 
have been otherwise; for then it would have been rightly 
named “ a remainder.” v 

Secondly, it is the quality of a remainder to wait the 
expiration of the preceding estate, and then to vest in 
possession, as the corrq|^oniling part or portion of the 
same fee; but here, on the contrary, the estate which waa 
limited in contingency to B. and his heirs, was limited so 


as to vest in possession, in extinction, and defeasance of 
the preceding estate^ and conse^iently is not a remain¬ 


der(^5). 


Again, we read that “ contingencies and mere possibi¬ 
lities, though they may be released and devised by will, 
or may pass to the heir or executor, yet cannot (it bath 
been said) be assigned to a stranger, unless coupled with 
some present interest".” 

t 

I Feme. Coot Rem. p. 419 , lut o B. C. 3- 09^, 
tilition. 

m Ibid, p. S33. 



(W5) See the Appendix, prop. 12. 



But, independently of thus confounding contingenciei 
and mere pofsibitittea, as if they urete in pari ratione, 
which they Oertainly are not, there is here a <|teat mis¬ 
take; first, in describing mere possibilities to be such as 
may be released or devised by will, &c. and, secondly, 
m supposing devisable possibilities to be incapable of 
being assigned to a stranger. For, in the first place, there 
is this wide difference between contingencies (which im¬ 
port a present interest of which the fcture enjoyment is 
contingent) and mere possibilities, (which import no such 
present interest,) namely, that the former may be re¬ 
leased in certain cases, and are generally descendible and 
devisable; but not ao the latter. Suppose, for instance, 
lands are limited (by executory devise) to A. in fee, but 
if A. should die, before the age of twenty-one, then to 
C. in fee; this is a kind of possibility or contingency 
which mny be released or dei|^d, or may pass to the 
heir or executor, because there is a present interest, al¬ 
though the enjoyment of it is future and contingent. But, 
where there ia no su^ present interest, as the hope of 
succession which the mr has from his ancestor in gene¬ 
ral, this being but a mere or naked possibility, cannot be 
released or devised, &c.* 

Secondly, contingencies or pbasibilitiea, which may bo- 
releaied or devised, jfcc., are also assignable in equity up¬ 
on the same principle; for an aafilgomeDt operates by 
way of agreement or contract, whiift the court bonsiders 
as the engagement of the one, to transfer and make good 
a right and interest to the other. As where A. possessed of 
a teriq of 1000 years, devised it to B., for dO years, if she 
^ should so long live, and after her decease to C., and died; 


• Fwoep p. 966* 
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a»il aficrwardis C. assignad to D.; now this was a good as- 
sigiiuient, altliougli the assignment of a possibility to a 
strungei**,^ 

Again, before the statutes 8 Ann, c. 14. ainl 5 G. 3. 
c. 17. no action of debt was maintainable for the recovery 
of a freehold rent till after the lives ended; for which 

ns tlie following reason, namely, that 
'* the law would not sulfera real injury to he remedied 
l)y an action that was merely personal’.” But,.how comes 
it then, that the action of debt was muiiituinable after the 
lives ended? The dcleriiiinution of the lives could not 
alter the nalurc of the injury. 


Under the feudal system, all lands, tcucincnts, rents, 
coiniuons, and hereditaments, in fee siinple, fee lail, 
or for term of life, were held to be feudal properly, 
and were consequeutljj^ required to he recovered as 
sucli by their proper feudal remedies. Our old law 
boohs call tliem, indiflerently, feudal or real pro- 

I 

peity,. and feudal oi* real actons ^ pcrsoiuil a<*liuns^ 
whicli were not introduced till long after wards, bein^ 
only recurre<l to for tlic recovery of commercial ni 
contradistinction to feu<lai property, sucli aa matters 
of mere contract, and things which were sulVcrcd to enure 
as such* It followed, that no action of debteouhl be 

y 

bi^>ught, at the common law, for the recovery of a free¬ 
hold rent till after the lives ended, or, in other words, as 

f 

long as there was u continuing relation of lord and tenant 
It was not because of the real nature of the injury, (which 
pecesaarily remained the same,) but because of tUeJ'cudal 
ijuality of the frethoid, or continuing relation of lord and 


p Thr ffiint was drtcrmincf) q 6!. C 9. Sdi 
in tbi* ca«r nf'1 bcobsiil v Dtia»y, lit 
Che Jlouscof IomU, Msreh^ 17 >n, 
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tenant; but otherwise it was, a/ter lAe /iees en</ed» because 
the feudal relation was then become extinct ; and, there^^ 
fore, the rent arrear was auflfered to enure, as a debt in¬ 
curred, and to be recovered like any other debt, by a per¬ 
sonal action, as u matter of mere contract between the 
parlies (Sti). 

Again, a defeazance of a feoffment, if made subse¬ 
quently, is void; for which Blackstone assigns this reason, 

that no subsequent secret revocation of a solemn con¬ 
veyance, executed with livery of seisin,, was allowed in 
those days of simplicity and truth'." But, according to' 
this mode of reasoning, there should be no after-made 
defeazance allowed of a recognizance, or of a judgment, 
or of any other executory conveyance of record, which 

t Bl. CoMm». 3 . .337. 

♦ 

___ 1 _ _ ^ ^ ^ -a-^-- 

(^6) Before the statute 8 Aon. c* U« if A. had leased to B. 
for lifop reserving a rcnt» be could not, by the common lav, 
bring an action of debt forlUi real# Why ? because he had an 
eUate of freehold in the rent, vix» during the life of B. and he 
cottld'not assert his right to the arrears, without asserting bis 
right to the snots; and this he coold not do in an action of so 
low a nature at an action of debt* By the tame rule, again, if 
As bad granted a rentwek to B« for Kfe, although, by the com-' 
luoii Uw, B* cooW dot diitram, dot (if he had no aetsin] bnng an 
aiaUe« yet the law woold rather leave him witfiout remedy than 
stfBer him to aiaert hit rigbt to an estate of freehold in au action 
of debt* But, upon the death of B. (the grantee,] his executor 
might recover the arrears by action of debt, eaard fvn suprd^ 
And so ID the other case, where Aa leased to B. for life, A. might 
SecoTOr the arrears, by action of debt, upon the death of B; for, 
in both these casaa» thewitete of/rethM to the rent was deter* 
mined* 
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are ntl equally solemn with a feoffment. Lord Coke ex> 
pressly tells us, that there can be no after>made defeaz> 
nnce of a feoffment, because it is an executed conveyance, 
in contradistinction to those which are executory*. In 
the case of a feoffment, the estate in the land is finally 
vested or executed in'the feoffee, by the act of livery of 
seisin, at the instant it is made; and, consequently, the 
feoffor can no otherwise have the land again, than by 
reconveyance de novo. Quod semel factum est, non potest 
infectum reddi. But otherwise it is, in the case of sta> 
tutes, recognizances, obligations, judgments, and the 
like; for these are but executory; that is to say, they 
remain to he completed by a further act still to be done; 
viz. the process of execution; and, consequently, till that 
is bad, they may of course be defeated or discharged at 
any time. A nd so it is of all other matters which are in 
their nature executory, gpch as rents, annuities, condi¬ 
tions, warranties, and so forth (97). 

i 

4 

s Co. LUt. 204. a. 

_ - > M 

4 

(S7) Co« Litts S36s b* Tbe diitiactioo betwacD eMCutoiy’ 
and e^cecMted cooveyanceo# n a doctrira of Tary cxteaMve eppli<> 
cabon, aod is highly iniportADt to bo attended to» in the con* 
f^uction* not only of legfl^ botalso of equitable or trust estates^ 
Thps^ in the case of articles, or a will directing a coDVeyaoce^ 
&c, the Court of Chancery frill order the cooveyoDce to be made 
in such manner as Qiay best aosuer the intention of tbe parties^ 
for these matters are purely executory, in prospect of the assu¬ 
rances to be made afterwards, and because the completion of 
them is referred to a fiuure contftymue or seitlemeiU^ in contm«', 
distinctioo to those trusts in which do such executory mcdiaim 
is referred to, and which aft, consequontly, not equally open to 
the construction of a court of equity upon the circumstaocea of 
intention. 

£ $ 
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Aguiii, it seems to be raiUer an iuvlistinct criterion of tlte 
locality of action, to refer it to tUe “ plaiiilitfs suing for 
ilaniagea, &c. aifecting lami*.” ror, if the lessor brings an 
action of debt, for rent, or repairs, &c. against the lessee, 
or the assignee of the lessee, be equally sues for ilauiages, 
fic. aticeting land, and yet they are not equally local ac¬ 
tions ('28j. 

Again, in treating of the recovery of heriots, he says, 
“.as for that division of heriots, which is called heriot-ser- 
vice, and is only a species of rent, tlie lord may distrain 
for this as well asseise"/’ Now the hcriot-service which 
is reserved by deed, isonly tispeciesof rent, and,therefore, 
the law allows it to be recovered as such, by the usual re¬ 
medies of distress, oractioii of debt, or covenant; but it 
docs not follow, that it may be also seised, ns n licriot which 
is dhe by custom. On the cot}|rary, the hcriot-service, 
which may be either seised or distrained for, at the lord’s 
discretion, is that which is due by ancient tenure, (having 
been created before the statute of 9 Uia ewptorcs, and not 
■that which is due, like rent, upon a reservation in a grant 
or lease, &c. The distinction, in few words, is this: the 
heeiot-service which is due by deed, and which is only 
' a species of rentj lies in rendre alone; beriot-custom in 
prendre alone; and lieriot-service, which is due “ by 
tenure',” in both rendre and prendre^, 

Qusre again, whether, in its present acceptation, the 
meaning of a '* fee-farm rent”’ is not rather to be referred 

i Bi. Commi. 3. 994. « See Seuirdcre, 2. perl, 1 . c. 49 * 

•* ‘II Bl< Conoii. 9s is« 


(98) See the Appendi.ti prop« 13« 
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to the perpeluily of the rent than to the quanlum' ? For is 
not every rent or service, whatever the (jnanUim may be, 
which has been resened upon a grant in fee, a fee-farm 
rent*'? 

Quaere again, if a rent, or other incorporeal heredita¬ 
ment, is granted per autre rie, and the grantee dies in the 
life-time of the cestui qui tie, whether such rent, or the 
like, will be thereupon dettrinined, us Blackstone appre¬ 
hends*; or whether, on the contrary, since the statutes 
29 C. II. c. 3. and 14 G. II. c. 2<). it will not be held to 
continue in the grantee’s representatives*? 

Again, in treating of title by prescription, be 

a prescription cannot be for a tiling iliat cannot be 
raised by gram,— as for a toll, for example: for as sucii 
claim could never have been good, by any grant, it sliull 
not be good by prescription.^** It is generally true, that 
every prescription presupposes a gran no have exi3t€d(99); 
and^ secondly, that a toll upon the public per se^ could 
never have been good by any grant; but it dues not foj- 

% 

X Bl. CuDima. e. 43. and the ^ $«e 3 V. ^'*5 

ctymulocy 2 . 318 »ofc Uarnordial- Utrp. m Cl». M>. 

y Seethe iiute 333. to Co. Lilt. Kt:t*d«lv. Micfu:hh 

3 44 . a. h Bl. 2- 263. 

z Bl. Cuiuma. 2. 96n. 


(:i9) The doctrine, that prezcriplion presuppose* n graut, is not 
to be understood in a literal sense, but only^asa presumption ol 
law; in the same maimer as it is said nonttser presupposes a re¬ 
lease. It is m>t, that the courts always really believe that sm lj 
grant, or such release, were ever actually cxeculed; but, for the 
sake of the general principle of fjuieting the possenioyt, they will 
iiot permit it to be disturbed by claim* long dormant, and, there* 
fore, determine ia the same manner as they would determine ii 
the very instrument of grant or release aca* produced. 



low that it might not have been raised upon some other 
consideration, which may operate in lieu of a grant, and, 
consequently, may heclaimedbyprescription(30). Thus, 
where the soil and the toll hare been in the same bands, 
from before time of memory, it will be presumed that 
the soil was originally granted to the pubiw.in considera¬ 
tion of the toll; and, in that case, the original grant will 
be held to be a good consideration to support <the de¬ 
mand. And BO it is in the case of prescription for exclu¬ 
sive common of pasture, for the same reason. The law 
will not suppose, that, at the original grant of the com¬ 
mon, the lord meant to exclude himself*; and yet, the 
freeholders by prescription, and the copyholders by cus¬ 
tom, (which in this instance is equivalent to and in lieu 
of prescription,) may have sole and separate pasture 
against the lord; for. where such exclusive common has 
immemorially subsisted, it will be presumed that the lord 
had originally granted away the seignory to the freehold¬ 
ers, and afterwards resumed it again, by their regrant, di-. 
vested of the commonage*. 

£y the same rule, again, the ownership of the soil does 
not appear-to be es^sential (as Blackstone states it] to a 
several fishery*; for, there is no inconsistency in suppos¬ 
ing the sole right of fishery to have been originally 
granted with a reservation of the soil; and, consequently, 
a man may prescribe for a several fisbeiy, against the 
owner of the soil, upon the same principle that sole and 
separate pasture inay be prescribed for against the lord ; 

C Co. lau. 194. b. e Bl. CODISt- 3. 39. 

d SauRiUn, i. sg. Ibid. s. s. 


(90) 1 T. Rep. 660. And sec Co. I^tt. 114. b. where a toll 
is expressly meotioned ameng tiiose dtiogs, that mmy be claimed 
by preseripHon. 


itdeca. Lord Coke distinctly t^U us, they may be in 
diflerent persons^ A nd, secondly, it may also be doubted, 
whether Biackstone ra quite act^urate in defining a free 
fishery, to be the exclusive right of fishing in a public 
river*; for-whether (he franchise or liberty to fish, be ex¬ 
clusive or ndt, and whether the stream be private or 
public, it seems to be equally, in the language of the 
law, n fvee fiehery^ 

Again, it ia contended that the sole and exclusive pro¬ 
perty of those animals that come under the denomination 
of game, has been originally.jrested in the king, upon the 
common-law maxim of their being buna vacantia, and 
having no other owner (SI). But bow does this stand 
with the odmission that every man had, originally, a 
qualified ownership in all animals/er<e naluree, us a ne¬ 
cessary consequence of possession, ratione soli9 For, ori¬ 
ginally, there was no distinction between one species uf 
wild animals and another. Or, how comes it that the 
common law should have, originally, overlooked this 
qualified ownership in hares and partridges, any more 
than in squirrels and butterflies? For these arc all ani¬ 
mals fercB naturce alike, and the notion of their being 
bona vacantia cannot apply to ooe species more than to 
another. With respect to waifs and estrays, and the Jike* 
these indeed are bona vacantia, for they are things out of 
possession, and in which no man claim* any property ; 
and, therefore, the law has attached Uietn to tlic royal 

i Co. Litt. A, b. and 1^ a. fa Set the outboriiUv cited in the 

; B C. 3. ' note jtfj. to Co. Litt- 133 . a. 


(3t) Bs C« 4I5« Mr« Chriilian» in liis notes on H. C. hat 
entered Urgely into the refutation of thU doctnne. My revami 
for introdociog it in the text la* thtrefore, only to ahear ho si 
Stands contradicted by Btackstoiie*a oen adtnUtioo#) ' 
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prerogative, upon a principal of general policy, for the 
sake of avoiding the contention of occupancy, and to 
prevent temptations to committing theft. But, in the 
present instance, there originally existed a qualified 
ownership, ralionesoh: and the supervenient restraints 
iihposed on the exercise of that qualifiA ownership, 
have merely arisen from positive laws since made, and 
siihject to the restrictions of which the original qualified 
owuersliip still exists^; and I, therefore, apprehend the 
conclusion to be, that this species of property was at¬ 
tached to the royal prerogative in restriction and infringe¬ 
ment of the comtTfon right,^nd not as bona vacantia, or 
things in which no man churned a property. 


Again, in distinguishingbetween tliejudicialand minis¬ 
terial capacities of slierif!', he considers it to he in the 
former of these capacities, and not in the latter, that he 
(the sheriil) is to decide the election of knights of the 
shire, and to return such as he shall determine to be duly 

elected^. - ^ 

• 

Now, if n magistrate or other public officer, in the dis¬ 
charge of n ministerial duty, mistakes the law’, he renders 
himself personally responsible for all the consequciicea,^' 
and is liable to an action in which damages shall be reco¬ 
vered at the suit of the party aggrieved; but otherwise 
il is iflie mistakes the law inu thing vrithin hisjurisdic- 
fioft.aoting as judge and not as minister*. For example, 
if my servant is rdbbed, and ajustice refuses to exaniiiie 
him concerning the robbery, by whielt I tmi prevented 
from proceeding against the hundred, 1 may have an 
action oa-the case against him. Wby.^ Because the ex- 


i B. C. 9. 4 o:l. 

C* 34d* Aiul 4ce covUa, 
Unit*9 Adiwtr^to Sir William 

176^ p. 23 . 


1 I Ha«k. C. 19 $. 9 ibid. 4. and 
65 . 




57 


ainiufttion by him in this case is not t^s judge> but as a paN 
ticiilar minister appointed by the art for that purpose^. 
Upon the same principle^ if justices of the peace adjudge 
a cluld to be a bastard y\\\o is not so» an action lies against 
them. For here, again, they are acting in the discharge 
of a w?«iVt€nd#’fiinction, and not as judges". The eschea* 
tor who returns a false office,contrary to what was found 
by the jury, is liable to an action upon the case at the 
suit of the party aggrieved, upon the same principled 
And why then is a different conclusion to bedmwn with 
respect to the sherilf acting as the returning officer at 
the election of knights of the shire ? Does he not sub* 
ject himself to an action by his false return, in the same 
manner as the escheator does? And why, but because 
in the eye of the law he is considered like the escheator* 
to be acting in that capacity, not as judge, but as minis¬ 
ter? An<i if he fails in the performance of his duty, by 
not making the return in due time, or by returning others 
than those who are duly elected, he is not only liable to 
an action in which dout^ damages are given, but incurs 
the udchtional penalty, in the former case, of 600/, and 
in the latter of lOO/.r 


^ Agaitv; we read,^ that no action will lie for slander or 
libel where the defendant can prove the facts to be true. 
As, if I can prove the tradesman a bankrupt, the physi* 
cian a quack, the lawyer a knave, and the divine a heretic, 
this will destroy their respective actions. For though 
there may be damage sufficient accruing from it, yet, if 
the fact be true, it is damnum absfjue injuria^ and where 
there is no injury, the law gives no remedy. Eum ^ui 
nocentem infamat^ non esi el bonuni ob earn rem 

u 4 ImI. SdO. . I Roll. Abriilfn. 

di? 

n B. C. I. ISO. 


» • 


m 1 Lcou. Sjd. 
II CVmfaiib. 499 
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demnari; deiicla enim nocentium nota esse oportei ct ex¬ 
pedite.'* 

• That the truth of a libel may be pleaded specially, in 
juatification,ia8aid to be warranted,by the opinion of the 
profession, and the practice of the present day; but this 
is to be understood with certain restrictions; and the 
defeitdant cannot, upon the general issue of *' not 
guilty," prove the facts to be true in justification, 
bat only in tnitigatiuH of the damages'. On a motion for 
an irrtbrmation in the Court of King's Bench, for a libel, 
(Mich. Term, 8 G. II.) Lord Chief Justice Hardwicke 
expressly declared that it was a mistake to suppose 
that if an action were brought, the fact, if true, might 
be justified; that Ite hnd never heard of a jusliji- 
cation in an action for a libel even hinted at; that the 
law was too careful in discountenancing such prac¬ 
tices; and that the only favour which the truth afforded 
in such case was, that it might be shewn in mitigation of 
damages in an action, and of th^^ne upon an indictment 
or information. 

4 

1 presume then, with submission, that the law is much 
too generally stated, when itis^said, that no action will lit 
if the defendant can prove the facts to he true; but that 
which I principally obyeet to, in the present instance, is 
the general tenor of the reasoning from the dktum of the 
civil law (39). 

i> 

q B. C,3. 1125. Ibid. 3 o 6 . IMd. 4. r Selivyn*8 Law of Nlai IVidb, y. 

Btdler N. P. |s. 9 . 


(32) Eucn qui noceotem iofauiati &c* i* one of ihote looae 
dicta of the ci?i)iaoi| in which there » netiber juttice por policy» • 
apd which hat accordingly bpea rejected (ly Our neighbours ot 
the Contineott may be seen by the following eitract from the 
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It is true, that where there is damage without injury, 
uhi damnum absque injuria, the law gives no remedy. 
But then it is to be understood that the act, from wliich 
the damage arises, is itself perfectly innocent and lawful. 
For example, suppose I have a mill, and my neighbour 
builds a mill upon his own ground, by which the profit 
of my mill is diminished, yet no action lies against him; 
for, in building the mill upon his own ground, he does a 
lawful act*. And so if one set up a school in the ueigh« 
bourhood of an ancient school, by which the ancient 
school receives damage, yet no action lies; for this is a 
lawful act, and the public are benefited by tbe compe¬ 
tition in such cases'. But, with respect to defamation 
of character, which is the ground of an action upon the 
case, for slanderer libel, the conclusion is widely dif. 

B 1 Roll AbfldfiB. 107. Mai* tl Roll. Abrid^. 107. Noy'a 
ient^ 64. MazlfU. 64. 


Introduction to their new Penal Code. ** Depuis longtetnp6 00 
desirait qoe le legislateur lait uo freina de tell eicei; car ou le 
fait qu^on 6*e6t permit d* impuler a quelqu*un eit defendu par 
la loiy ou il ne I’eot pae* S*il eit defendu, c*eit aux juges qu*il 
appartient de verifier le fait et d*appliquer la peine. Tout bon 
ciloyen doit le denonccf, etit au Heu de le declarer 4 Injuatice, 
il le retJaod daoa le pubtic, toit paraei propoe> «oit par 6e6 ccriti, 
il eit evident que cette conduite eat dirigi^ par la mdchancet^ 
plut6t que par Taaiour da bieo. La inaligoile qat taiait avide* 
meotce qu'on lui preaente comme ridicule ou odieivSi coovertit 
bientdt )e6 anegationien preuvesi et bientitle paiaon de la calom- 
nie a fait des ravages qui aoureot ne a'arretent pas 4 la penbnoe 
calomni^e, mais portent la desolation dans toute la famille* £u 
vain pretendraieQt*ila qoe lea faits loot notoirea; en vain deroan^ 
deraient-ila qu’oo lei admette 4 la preove; iU de aemient point 
4cout4a: depareila debati ne aerviraieot qu*4 donner plus d'frclat 
4 cette publicity mimt quI coaatitue le delit* Code Penal 1 tia«* 
3. tit. cb. 1* 
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fercut; for, in order to support tliu action, the defama¬ 
tion must be shewn to be from malice, and unconnected 
with the ends of public justice, and, consequently, in no 
point of view can be said to be an innocent and lawful 
act**. On the contrary, the very essence of this offence is 
the 7na/u5a/n>nws, the malicious and wicked intention to 
defame and vilify, which istio more capable of 
fied by the eventual truth of the suggestion, upon the gene¬ 
ral issue of “ not guilty,” than the act of wilfully and mali¬ 
ciously killiig an attainted or ontlawetl felon or traitor, is 
to be Justified by the production of the record of his at¬ 
tainder or outlawry*. 


But although it is strictly »o jiistijicalion o( t\\e defamer, 
that the alledged matter is true, yet the law having, in 
this particular, a respect to tiic weaknesses and frailties 
of human nature, allows him either to plead .-pccially 
some traversable fact, which, by disproving the falsity of 
the accusation, is tantamount to a Justifitaliou, (and that 
indeed has only been settled by very late decisions,) or 
to give evidence to that ed'ect upon the general issue, not 
iu justification, but in mitigation of the damages to be ren¬ 
dered by way of compensation to the party aggrieved; for 
it is evident that this must always depend in a great mea¬ 
sure upon the relative innocence and credit of him to 
whom the compensation is to be made. And though, as 
a general proposition, it is no doubt expedient that of¬ 
fences should be made known, it is not so by means of 
slander and libel; not by defamatory accusations promul¬ 
gated in malice, and unconnected with the ends, of public 
justice. If a person has been guilty of a crime, he ought to 
be proceeded against in a legal n>a\/^ and not rejlecied upon 

this manner^ 

a 1 Lev, $ 2 - I Rolls Abrid^m. 58 . 

Finch L. 186 . 


% 1 Hale. r.C. 497. 
y nailer N. P. 0, 
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TIis ranits lie o^ieii to the laws, let tho^o. 

Not you, correct them ! 

A luUicre, perhaps,! may be allowed to remark, that the 
maxims borrowed tiom the Roman or civil law arc sonic* 
times very uitueccssarily introduced in Blackstoiie's 
Cumnientnries, when the suggestions of piniii common 
sense may serve our purpose a great rlcal better. Of 
this description, the foregoing is a remarkable example. 
Upon another occasion, instead of explaining that the 
iiiU'keepcr is bound to restitution, if (lie guest is robbed 
in his house, by any person whatever, unless by his own 
servant or companion, because of the public emp/oifmcut 

he exercises*, he refers us to the vague maxim of qui non 

% 

prohfhdt cum prohihere po$sii juhet, Ancl of ex- 

piaining, tiuit the husband and wife are not n<lmitee<i to be 
witnesses for each otlicp, because it be n tompta- 

tion to piTjury, nor against each other, hreattse it wonW 
be against the poli(*y of marriage, he assigii?^ the more 
remote reasons, concluded, in the first instance, fron^ the 
maxim, nemo in propria ^ausa testis esse dehet: and in the 
second, from the newo tenctar seipsum accusare. 

And so in many other instances;— 

Transvolat in medio [rosita, et rugientia cu[jtut. 

But to return; we read, that •* the father may have the 
benefit of his children’s labour while they live with him, 
and are maintained by him; this being jio more than he 
is entitled to from his apprentices and servants*.'* But 
surely there is no analogy between thesupposed condition 
of children and that of apprentices and servants; for the 

z I I^.Rftym.9j;. j Salk. 143 . 

13 MoU. 4 S 7 


a Bl Coming I 
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former have a natural, original, indefeasible right to main¬ 
tenance, which the latter have not. By the very act of 
begetting them the parents have entered into a voluntary 
obligation to provide, that the life which has been by 
them bestowed shall be by them protected and preserved. 
So far, indeed, does our law carry* this principle, that 
where the expanses of the maintenance of an iniant have 
been afterwards sued for by the parent, to be paid out of 
the infant’s estate upon his coming of age, it has been 
always disallowed in equity^. 

In the same loose manner of reasoning again, it is said, 
that “a master may justify an assault in defence of his 
servant, because he has an interest in his servant, not to 
be deprived of hia service*.” In the event of the master 
being deprived of the service of his domestics, the law has 
provided him asufficient remedy, by action of trespass upon 
the case, per quod servitium amisiL He originally con¬ 
tracted for the supposed service, upon a pecuniary con¬ 
sideration, and now receives a pecuniary recompense 
for the loss of it, which is all that can, in reason, be re¬ 
quired; for, if men were allowed, under such circum¬ 
stances, to take the law into their own hands, and to jus¬ 
tify assaults in defence of the persons of those in whose 
services they may have acquired a temporary interest, it 
is evident that this doctrine might be of dangerous con¬ 
sequence, and lead to endless contention and violence^. 
The reason that the parent is allowed to justify an as¬ 
sault in defence of the persons of his children, is not be¬ 
cause he has an Interest in their service, (and yet he too 
may have a per quod sunitium amisit, which shews that 
he-baiaii interest,) but because of bis natural duty and 
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parental afTectiou; and even this the law rather permits 
than enjoins*. How much less, then, will the law Justify 
in a master, an act of violence in defence of a servant, 
which it only excuses, rather than justifies, even in a 
purent acting in defence of his children! 

• 

• 

Again, it is a mistaken notion, and no part of the law of 
England, that'' a man may acquire a property in the per¬ 
son of his enemy, by taking him a prisoner in war; no, not 
even till his ransom be paidV* There is no doubt that at 
different periods of our history, not only this but many 
other equally uncivilized and barbarous doctrines have 
been held to be part of the common law. Lord Coke 
tells us, that anciently, if a man was outlawed, (but 

which he could not be, by the oM law, excepting for 

% 

tome capital feloiiy,) he was looked upon ns a wild b^st, 
and any one who met him might put him to death ; and 
this (he observes) continued to be the law for some lime 
after the conquest, till the judges, in the beginning of the 
reign of Edwardlll. had the humanity to resolve it to be 
murder*. But I presume, with all due submission, that 
we have no more to do with the doctrines and precedents 
of those remote times, where they interfere with the in- 
terests of humanity, and, as in the present instance, are 
confessedly against natural reason and justice, than we 
have to do with the laws of old Rome or of modern Bar- 
bary(53). To the proposition which is also laid down as a 

e B1. Comint. l.4So« ^ Co. Litt. 188 . b. 

f Conamf. 8. 40). 


(33) It probably, from the introduction of urtt)l«ry*aud Ae 
ue of that we may date the abolition of the qualified 

property which, in ancient time), a man might acquire in the 
person of his prisoner, taken in warr at least till his ransom was 
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sequel to the preceding, viz. “ that the master has a pro¬ 
perty in the perpetual service of his captive negro,” we 
may oppose the same general reasoning. For perpetual 
service or servitude, is only another name for strict sla¬ 
very ; and upon no principle of the law of Rngland will a 
court of justice, at this advanced period of civilization, 
attempt to enforce so improvident an engagement (34). 

Agity-^; are we to understand, as wc read in one chap¬ 
ter, that “ aclerk, presented for itistitution, may be refused 
by the bishop, if he be a bastard**;” or is it, as we are in¬ 
formed in another chapter, that ** the disqualification of 
bastardy from holding any dignity in the church is now 
obsolete,” and that, ** in all other respects, there is no dis¬ 
tinction between a bastard and another man* ?” Neither, 
again, is it correctly stated, that in all other respects there 
is no distinction between a bastard and another man; for 
the law (perhaps in favour of marriage) is niiich less in¬ 
dulgent to bastards than to legitimate children. 'I'luis, 
the limitation of a remainder to an unborn bastard is 
void^. And so, again, in our courts of equity, there is- 

• h ni. I. .199. k Co. Lit(. 3 * b. i P. Wm 8 . SS9. 

1 Bl. Comnis. I 450 . 


|)uid. When men fought, sword in hund, and body to body, 
every man might pernonally make bis own prisoner; but, since 
the more combined tactic, introdaced by the use of artillery aud 
of fire-arms, itis^no longer individually that prisoners are taken, 
but iuthe mass, and, eooseqiiently, they belong to the state as 
a public security for the protection and good treatment of the 
prii^oacre taken on the. other side» utklil their bnal exchanges 
(.14) iidjudged io )77'2» when James Soiiierton (a negro) was 
bronglit before the court by habeas corpus, and immediattly 
disehurged. If Sts Trialsi,340s 
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not the same favour shewn to bastards as to legitimate 
chilrlreii. I'lius^ on a covenant to stand seisi^d^ use 
will not rise to a bastard, because the considerutions of 
lawful blood and marriage, which arc peculiar to such 
covenant, necessarily exclude bastard 

Qiiferc agnin, whether buying ami selling banlt stock, 
or other goverinnent securities, will not uiake a lu-ui a 
bankrupt, they not being goorfi, loarcf, and merchandize, 
withiu the meaning of the statute, &c."? 

There is no difierciice, I apprehend, with respect to 
the question of bankruptcy, whether the buying and 
selling is of bank stock, and other government securities, 
or of goods, wares, and merchandize; but, if a man is in 
the continued practice of buying and selling for profit, 
he will, in either case, be held to be equally liable (o be¬ 
come a bankrupt. It is not the having the stuck, or oc¬ 
casionally dealing iii the stock, that makes the bankrupl*, 
but tlie continued practice of buying and selling for 
pi'oilt. Thus, if a man buys and sells stock by commission, 
he is only a species of broker, and consequently is liable' 
to become a bankrupt; which plainly shews, that theilis- 
tinctioii, which the law looks to, is not that which relates 
to the quality of the commodity bought and sold, but 
that between occasional dealing and the continued prac¬ 
tice of buying and selling for profit. 

\ % 

Quajre again, whether in those chapters, that were 
founded by Henry VlII. out of the spoils of the dissolved 
monasteries, the deanery is donative, and the installation 
merely by the king’s letters patent^? 

sn Co. Litt 193. ft. Aod lee the o See the Met. la & 14 C, 9 . c. 94. 
HOtr I9<). iliid. p B. C. i.W- 

«i B. C 9 A7<i. 
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I'he statutes prescribing presentation to tlic deaneries 
of the new foundation, were considered to be informal,and 
consequently void, till they were subsequently confirmed 
by the slat. 6 Ann. c. 91.; and, therefore, it seems Lord 
Coke was fully justified in describing those deaneries as 
donative^. But, since the stat. of Ann. above mentioned, 
the deans of some, if not of all the chapters of the new 
foundation, are held to be presentatize and not donative; 
the practice being to present the letters patent to the 
bishop for institution and a mandate of instalment'. 

Qu£rc again, whether the writ of elegit gives the 
sheriff the power to deliver the moiety of the debtor’s 
freehold lands to the plaintiff, to hold, &cOn the con* 
trary, it seems that the sheriff can do no more than make 
the necessary appraisement and return of the writ, after 
which the creditor must bring an qjectment in order to 
obtain posses8ion^ 

Quaere again, whether the prosecutor of receivers of 
stolen goods, has it in his choice either to punish the re* 
eeivers for the misdemeanor immediately, before the 
thief is taken, or to wait till the felon is convicted, and 
then punish them as accessories to the felony”. The 
words of the statute (5 Aon. c. Sl.'s. 6.) are, “ if any such 
principal felon cannot be taken so as to be prosecuted and 
convicted, it shall and may be lawful to prosecute and 
punish every such person buying or receiving any goods 
stolen by any such principal felon, knowing the same to 
be stolen, as for a misdemeanor, to be punished by fine 
and imprisonment, &c.” So far, then, from the prosecu* 

(| Co. l.jtt. 9$. ft. t TiOd*t Prtetke, 9df>. And Kt 

r Sec the DOtet tOd H to Co. oT. lUp. 395. Toylorv. Cole. 

Lilt. 9.*>. A. 11 Bl. Conmtv 4, J3d. 

9 B. C.O. 419s 
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tor’s having two methods in his choice, either to procce.d 
immediately for the misdemeanor, or afterwards for the 
felony, when the principal is taken, it is then only when 
the principal cannot be taken, that he can proscmte for 
the misdemeanor, &c..; but where the principal is amen¬ 
able, and not out of the reach of justice, the prosecutor 
has no option left, but must proceed against the receivers 
for the felony*. 


Again; if a traitor dies before judgment pronounced, 
oris killed in open rebellion, or is hanged by martial law, 
it works no forfeiture of his lands; for he never was at¬ 
tainted oftreason'. ** But, (says Blackslone,) ifthe chief 
justice of the King's Bench, the supreme coroner of ail 
England, in person, upon view of the body of him killed 
in open rebellion, records it and returns the record into 
hfs own court, both lands and goods shall be forfeited*. 
Now this is, in substance, taken from the 4th lleport ;” 
and it seems that the ancient law was so^; but it has 
been since helif, so it was long before Blackstone 
wrote, that hone cah be attainted after death but by 

« ^ » I i * # 

act of parliament'. It follows, that, in the present in¬ 
stance, the forfeiture can be only of the goods, and not of 
the landSf'as is here asserted**. 


s • « * ^ 

But it is now time that we should say something of 
pleading’; fdr.accordiog to the prevailing system, it is to 
this branch bf learning our attention is principidly di¬ 
rected. Let us see'i then, how far the study* of Ulackstone 
is to be relied upon for educating and forming pleaders. 


X Forttcr, 374. See aUo the K. v. 
Wilkes. in C, L. 99* 

y Co Lilt 13. h 

2 Bi. Conmii 4. 399 . 

a 4 €o. 57 
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b Oo.LUt. 390 . b. Dnd note345. 
c 3 Hate, .73. 

^ Hawk. P. C. 4. 475 1 Hole, 
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It is to be observed, thnt there are four principal sta¬ 
tutes which are said to constitute the foundations of spe- 
cja!-pleadir»jj: 1st. the statute 39 II. 8. c. 30. by which 
.an informal issue, upon a material allegation, is held to 
be cured after verdict. As if the defendant, in an action 
of debt oil bond, plead.s “ not guilty,” instead of “nil 
dehet” the allegation is material, but the issue is informal. 
Cud. The slat. 27 Eliz. c. f>. which enacts, that matters of 
form must be spcciaJlft demurred to, and not generally; 
as, if the defendant prays oyer of a deed which is not re¬ 
gularly before the court by the profcrl on the other side, 
ord. Tiie stat. It) & 17 C. 2. c. 8. by which immaterial 
defects are cured after verdict; as, if the plaintitV, in 
trespass, omits to allege the certain day and place; or the 
defendant, in justifying, does not aver that the cattle 
were levant and couchant. 4lh. The statute 4 & u Ann. 
c. IG. hy which immaterial defects arc cured after judg¬ 
ment by default, iu wliich there is no verdict, and which 
arc consequently notwithin the statute ofC. II. 

A , 

% 

Wc hiust distinguish, in the present instance, be- 
Uveen those defects which are cured by statute, and 
which arc properly called^'eo/a;7s, in pleading, and those 
which are cured by verdict at common law. For, in 
the first place, the former are always in the traversing, 
but the latter in the allegations; 9nd. the former extend 
only to immaterial or collateral points, but the latter arc 
always upon those points wliich are material; 3rd. the 
former cannot be demurred to otherwise than specially, 
but the latter are bad upon a general demurrer; and, 4th. 
no exception can be taken against the former after judg¬ 
ment by default, in which there is no verdict, because of 
the statute of Anne, but that is not the case with respect 
to the latter. 



Now, itisnota little remarkable, that upon all these four 
statutes of jeofails, Blackstotjc happens to In* uniformly 
mistaken. For example: he says, “if the declaration 
or plea omits to state some particular circumstance, wit!)* 
out the ))roving of whicli, at the trial, it is impossible to 
support the action or‘defence, this omission sliall he aided 
by verdict. As if, in an action of trespass, the deci.ara- 
tiou does not allege that the trespass was committed on 
any certain day; or the defendant justifies, by prescribing 
for a right of coiniiion for his cattle, and docs not pleail tliat 
the cattle were levant and couchant on the hind*.’’ It is true, 
that the operation of a verdict, at common law, is to cure 
the defects in the pleadings u}>oii alt such material points, 
as must necessarily be presumed to have been [n oved before 
the jury, in order tosupport the action. Suppose, for in¬ 
stance, the plaiiitilf, in an action of trespass, obtains da¬ 
mages upon an insufiicieiit averiiient, or the defeiirhint 
justifies in another’s right, without setting forth iho 
stranger’s title, this is, In cither case, a malcrial defect, 
and tlie adverse party may take advantage of il, either 
upon general demurrer, or after judgment by default, in 
which there is no verdict; but if he takes issue, and haw 
a verdict against him, the ilefect is then cured by the ver¬ 
dict at common law. But, in the examples which are 
put by Blackstonc, the case is widely diniTcnl; fur, 
the averment of the certain flay in trespass, ami of the 
levaiicy and couchancy in a justification, are neither ot 
them upon those material points which must, necessarily 
be presumed to have been proved before the jury, in 
order to support the action*’. On the conlrory, ibfsc are 
mere jeofails or slips in the pleadings, and are, tliercfoic;, 
unexceptioiKvbie upon a general demurrer, because of the 
statute of Eliz. and equally so after Judgment by default, 


« Bl.ComiDB. 9 .994. 


i Co Lilt. 3 en,i-ss. M. 1 *. 



because of the statute of Anne; which is exactly the re* 
verse of those defects which are material and cured by 
verdict at common law. 

But if the thing omitted," says Blackstone, “ be es' 
sential to the action or defence, as if the plaintiff does not 
merely state his title in a defective manner, but sets forth 
a title that is totally defective in itself: or if, to an ao 
tion of debt, the defendant pleads not guilty, instead of 
nil dehct, these cannot be cured by a verdict for the 
plaintiff, in the first case, or for the defendant in the se¬ 
cond*." If the plaintiff sets forth a title that is totally de¬ 
fective in itself, there is no doubt that this defect in the 
declaration destroys the merits of the action, and, there¬ 
fore, cannot be cured by verdict. As for example: if the 
obligee declares in assumpsit against the heir, on a pro¬ 
mise to pay money due on the bond of his ancestor, with¬ 
out declaring that the ancestor bound himself and his 
heirs, he shall gain nothing by his verdict; for the heii- 
is not bound unless be is expressly najs.ed iq, the obllga- 
tion of bis ancestor, and unless the ancestor has also 
bound himself in the same bond^ And the heir could 
not have made himself subsequently liable by his parti¬ 
cular assumpsit or promise; fpr, as there was originally 
no cause of action, there could be no considemtion upon 
which the assumpsit could be grounded*. But where 
the defendant pleads not guilty, instead of nil debet, this 
is a delect in the traversing. It is an informal or impro¬ 
per issue upon a material a^^egation(35); and,therefore, 

^ Bl. ConiTnt. a 394 . 1 9. ptrl. l.c. S4» 

h Co. Liu. 394 . b. 386. ft. 


(35) SeeGilb. HUt« Coco. Pleas^ 147. lathe cftae oFCoppen, 
ftii (amy V* Certeri the defeodant pleaded ** not guilty*’ to an 
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although the plaintifflnay take advantage of it, if he will, 
before verdict, yet if he carries down the record to trial, 
and a verdict is had thereon, the mistake is rectified by 
the statute 39 H. VIII. of jeofails (36). 

Again; we read that " the defendant craves oyer of tlje 
writ, or of the bond, or other specialty upon which the 
action is brought, that he may hear it read to him; the 
generality of defeadantx, the time of ancient simpli' 
city, being supposed incapable to read it themsches; 
whereupon the whole is entered oerbatim upon the re« 
cord''.” 

It is a rule, in pleading, that wherever there are 
deeds which are relied on, they must be regularly shewn 
to the court, without which the court can take no judi> 
cial notice of them. The doctrine of praying oyer is a 
consequence of this general rule. The plaintiff concludes 
his declaration with the profert, and he brings here into 
court the writiog obligatory aforesaid; then comes the 

fc Bl.CoinM.3.999. 


action of debt, on a penal stitnte, end it was held, that it did aol 
warrant judgment to be signed for want of a plea. 1 T. Kep. 
463. 

(36) Upon the same principle, if the defendant pleads in 
abatement, after a general imparlance, or to the jurisdiction, af. 
ter a special imparlance, the plaintiff may either sign judgment^ 
or apply to the court to set aside the plea; or he may demur to 
it. But, if he replies, instead of demurring or alleging the es- 
toppel, the fault is cured; for the plaintiff, by replying to the 
plea, has tacitly assented to its being received as such; and the 
court will not allow him to set it aside afterwards, for that would 
be inconsistent. 
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defemlaut and craves oyer of the said writing obligatory; 
for, being already in the possession or custody of the 
court, by the profert on the other side, there is no ne¬ 
cessity for his setting it fortli specially in Ins own plea. 
It is then read to him, not from the visionary and quaint 
idea of liis cither being a stranger tO'its contents, or inca¬ 
pable of reading it himself, but for the simple and ob¬ 
vious reason that the court may take judicial notice of it, 
whicli olberwisc tbey could not do; and, thereupon, the 
wliole is entered ver^utin/upon the record, (as Black- 
stone siiys',) but only that part of the iiistrunicul which 
tiie defemiant relics upon, ami, therefore, shews to the 
court as material to his defence. Thus, upon his pray¬ 
ing oyer of the bond, it is said, ** and it is road to liini,'* 
without more saying; but upon his praying oyer of the 
condition, it is said, ** and it is read to him in these uordi, 
and accurdiiigly entered verbalim upon the record as part 
of the pleadings'*.” And the reason of this distinction is, 
that the obligation, where there is a bond upon condition, 
is merely noticed as the introductory part of the in¬ 
strument, of which the substantial is tlie comlition ; for 
it is the condition which shews the real nature of the 
()ebt or duty for which the obligation was givciu 

Aud sometimes/’ s^ys Blackstone, after tender and 
refusal of tulcbt, if the creditor harasses his d(*btor wall 
an H< tion, ittlicu becomes necessary Ibr the riefeudant to 
Ocknowlodge the debt and plead Ihc lender; addings like¬ 
wise, ihe. ciicore prit^ that lie is still ready, &c. and some¬ 
times the credifor will totally lose his money in such 
cases®/’ But have wo any idea, from hcncc, of these sup¬ 
posed cases? Can we, by any possibility, guess at llie 
principle? Or, do \vc know how to distinguish, (as be- 

I Bl. Comini* u Bl. Cornmi. 3. 303 . 

ID Sec the /Ippeialix lo the dd. vol> 
p* 39. 
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tiveen debts and contracts,) where the encore prit should 
be pleaded, and where not (rti)? 

Atiotlier most niiitcnnl distinction to be attended to, 
with lespcct to tlie remedy wbiclt (hclawgivcs by action 
of tris|tass upon the case, for injuries, without force, js 
that between nuUracts and torts, but which, like the 
former is entirely overlooked by BInckstone. The action 
of trover, tor example, is de.8cribe<l as an action of tres¬ 
pass upon the case, atnl so is the action ot assumpsit for 
non-pi'i t'orniuiice of promises and undertakings; and yet 
so essenlially diflerent are these actions in their nature 
anti (jnality, tlini they are neither traversable by the same 
pit a, nor tlo they admit of the same judgment. For, in 
matters of contract, the question is of the quantity of 
the damage, hut in matters of tort, it is of the quality of 
the tortious or wrongful act, and not of the damage; a 
distinction which also opens to the important doctrine in 
pleading, of tiie joinder and misjoinder of acUon8{37). 

The operation of terms to protect inheritances, which 
have now been in constant hse in conveyancing for mote 
than a century (38); the construction of the usual cove- 

I ' ~ ~ ■ 

( 36 ) See th« Appendix, prop. ]4. 

( 37 ] See the Appendix, prop. 1^. 

(3d) Terms, as they are used in coiiveyaacin^, to protect m* 
heritances, have their operation upon this i^eiierui principle, that 
where there is a competition of claims, the equity of the 

parties is equal, he who has the law shall prevail. For exam¬ 
ple; the heir an<i the creditor who has obtained jud^DH'nt, have 
each of them a claim upon the inheritance, under different titles, 
and are equal in equity, being liolh purchasers, in a le^al sense, 
fora valuable consideration* So far then, I he creditor it pre¬ 
ferred ill law, as being the older purchaser; because his cluim is 
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nants and powers in marriage settlements (SO); and many 
other equally common^place matters, relating to the same 
branch of learning, (such, for instance, ns the explanation 
of marriage articlesiiO), strict settlement (Al), and the 


founded on the judgment had against the ancestor of thoi»e lauds 
before they descended to the heir; et tjui prior tst tempore potior 
eitjure* But, if there is a term of years subsisting in the estate, 
upon trust, to attend the inheritance, the equitable right of the 
heir, being thus fortified by the accession of the legal interest in 
the lauds, during the continuance of the term, hu is thereupon uU 
lowed to set up the term in bar of execution of the judgment; for 
the term was created prior to the judgment* And although the 
trust, or benefit of the term, is annexed to the inheritance, the 
legal interest of the term remains distinct and separate from it 
at law \ and the whole advantage to be made of the term arises 
from that separation* See the note 949, to Co* Litt* ‘^90. b. 
s* IS* and Sugden^s Law of Vendors and Purchasers, ch* i6'» 

(39) See the Appendix, prop* 16* 

(40) Marriage articles, are the heads or minutes of the agree-* 
ment of the parties, (before marriage,} for makings settlement: 
as where A* in consideration of an intended marriage, covenants 
with triiBtaes to settle on estate to the use of himself for life, 
with power, &c* remainders to trustees, &C* remainder to his wife 
for life, remainder to other trustees, &c. remainder to first and 
other sons in tail, remainder to the daughters as tenants in com¬ 
mon with cross-remainders, remainder to the husband in fee* 
When an estate has been thus specifically agreed to be settled, 
it becomes a trust,* which passes with the lands, into whose hands 
soever they come, and cannot be defeated by any act of the fa* 
ther or trustees* 

(41) Strict settlement is, where an estate is secured to the is¬ 
sue of the marriage by a settlement, so framed as not to have it 
in the power of the parents to bar their issue, by fine or reco¬ 
very. In these case^, the issue are held to take their estates by 
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nature of the security which the parties have against the 
trustees in case of alienation (4S},} are exactly that sort of 
general information, which every intelligent law^studeut is 
expected to he acquainted with, but which he has no 
opportunity to learn from Blackstone’s Commentaries. 

• 

That I may not, however, fatigue the reader’s atten¬ 
tion by extending these remarks to an unreasonable 
length, I will conclude by observing, that even the mar¬ 
riage settlement itself, in Blackstone, (which every be¬ 
ginner in this course of study will naturally presume to 
be a model of the kind,) is of the same inaccurate and 
incomplete description with all the rest; as may be seen 
by the omission of the usual powers of leasing, jointur¬ 
ing, and charging, after the limitation to the husband, 
and more particularly by the omission of cross-remainders 
after the limitation to the daughters'. For, by reason of 

p B. C. Appendix to tKe sod. p4 vi. 


purchase^ and not bj limitation; they are considered as daim- 
ing a provision* in the capacity of purchaser* fora vaiuaMe con^ 
sideration, under the purport and intention of the stipulated 
terras upon which the raarriage was engaged that gave them 
birth. 

(42) If the trustees for preserving contingent remainders, join 
ill a conveyance to destroy them* a court of equity will consider 
it a breach of trust. Aod* io general, if the purchaser, under 
such conveyance, comes in For valuable consideration, and with¬ 
out notice of the trust, then will the remedythe person claim* 
ing under the contingent remainders be against the trustees, 
who will be compellable, (by decree in chancery,) to purchase 
lands with their own money, equal in value to the lands sold by 
them, and to hold them upon the same trusts and limitHtioDs as 
they held the other. But, if the conveyance be with notice of 
the uses, or without comideroHon, in that case the purchaser 
shall hold the lands subject to the former trusts. 
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tlic (Inuglitc^rs taking ns tenants in common, and not as 
Joint tenants, it might so happen that the reversioner 
might enter, living issue by thcdaughlers, wliich evidently 
could not have been intenderl; and, although an omission 
of this kind might be supplied in a devise, by iinpiicalioii 
oC law, tiiere is i1o such impliaition to be admitted in n 
deed of settlement (43), 

Upon the whole then, if it is true, as I have here siig- 
gcsled, that the law is a science capable of demonstration, 
nnd, therefore, demanding from ns tlic exercise of uti 
intelligent and reasoning mind, ami not the labour of the 
hands in copying precedents; and, if it has likewise been 
fairly and truly slated of DIackMone's Gnnmoutarics, 
that they arc but an abstract, 8ii{)crncud, and often iiw 
correct sketch of the eUnuenU of the law, and notldng 
more, and which was origitially inlemlocl for nnprofes* 
sional readers alone, atid not for stiidciiU; if 1 am nglit, 
I say, in tliese two suggestions, it follows, tlial the sys¬ 
tem of education, vviiich has given ocr asion to tin; fore¬ 
going strictures, independently of the irksome drudgery 
that attends it, is at once an iiicncctuul and absur<l sys¬ 
tem, and sueh as cannot but pro<Uiee infinite embarrass¬ 
ment to the individual, and every possible iniscluef and 
inconvenience to the public. 


(43} If A* devissos blHck*acreto B. and white>»cre to C. in tail, 
and if they botli die issue, then to D. in fee; here B* 

and have cross^remaim/ers by implieation ; that is to say, on 
the death and failure of ia^ue, of cither of them, the other nnd 
Ills issue shall take the whole; and U*s. remainder o\or shall be 
postpoued till the issue of both shall fail* But it is otherwise if 
A. makes tlie same conveyance ** by deed"; for the constriiction 
of a deed is olways $trir(ijuris^*t according to the ancient sim¬ 
plicity of the common law. Seethe note to Co. Lilt. 19S» h. 



77 


Witlj tins reflection* I shall* therefore* venture tocou- 
elude this lirst purl of our prcsuni linjuuy* and not with* 
out a hope, tlmi the hints which are contained in it may 
be useful to otiiors who engage in the same course of 
study, 'i'he public have done ample justice to Black- 
ktone's Conunoiitarics* and most willingly do I suhscrihp 
]uy feeble testimony in acknowledgment of the extent of 
tiieir claims to it; they have enabled many an unprofes* 
sional reader, (who would probably have read uoUiing 
else,) to form to Inmself a general notion of at least the 
outline of tills interesting and important learning; and, 
were it only in this single view of them, the value of 
their publication wouhl be unquestionable:— 

N( <|uc ego illi dctrahctc ausiiu 
Hu.M*eiiteai capiti nnim cum luude coroiiunu 

In the midst, however, of I hose deserved praises, let us 
beware of so far deceiving ourselves, an<l nt the same 
time of <loing sncli an injustice lo Blackstone, as to set 
up his comincntnrios as an institute* for educating and 
forming lawyers. In the rank of elementary composi¬ 
tion, they might for ever have reposed beneath uinlis- 
turbed laurels; but he who would make llictn the in¬ 
stitute oflus professional rducntimi, improvideiitly forces 
them into an element whicfi is not tlicir own, and lavs 
the foundation for those perilous misunderstandings,— 
tliat unlawyev-bkc jejune smattering, which informs 
without enlightening, and leaves its deluded votary 
at once profoundly ignorant and contented. 



THE SCIEl^CE OF THE LAIV. 


^c. ^c. 


PART II. 


I PROCEED to claim the attention of the studious reader 
to the plan of education recommended by that eminent 
and learned judge, Lord Ch. J. Reeve, who has left us 
his opinion in those emphatic words, that *' the best, the 
easiest, and the shortest way for a man to be educated 
and formed to be a lawyer, is to make himself master of 
Lord Coke’s Commentaries on Littleton’s Tenures:"— 

Him if we will hear, 

. Light after light well-used we shall attain. 

And to the end persisting safe arrive. 

To iacilitate, in some degree, the proposed sclieme of 
instruction, in which we are all so deeply interested, will 
be, therefore, the object of the following considerations. 
There is always, at least, some merit in endeavouring to 
smooth the way to science, and to make its path practi¬ 
cable. If it doe^ but bring the subject fairly into discus¬ 
sion, and stimulate to further inquiry, the undertaking is 
respectable and deserves attention; and more particu¬ 
larly so, in the present instance, from no explanation of 
the same kind having been previously supplied by any 
other writer. 
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From the period of the accession of the Norman dy¬ 
nasty m the eieveuth century, our ancestors had long to 
struggle against the imposition of that last badge of sla* 
very,—a foreign jurisprudence. They saw, with jealous 
indignation, that the judges were regularly appointed 
from among the Norman prelates, that the proceeding^i 
in the king's courts were used to be carried on in thn 
Norman instead of tiie English language, and, above all, 
that repeated attempts were made to introduce the im¬ 
perial or civil code,—-the favourite study, at that time, of 
the popish clergy, and probably much better a(ia|>ted 
than the simple and inartilicial maxims of the ancient 
common law, to promote the doctrines and practice of 
slavery. It was not till about the middle of the four¬ 
teenth century, by the stat. St) Edw. III. c. 15. that this 
contest was at last finally terminated; the proceedings in 
the king's courts being ordained, from that period, to be 
carried on as before, in the English language; and^ al¬ 
though the clergy were still permitted to follow the prac¬ 
tice of the civU law, within the limits of the ecclesiasti¬ 
cal jurisdiction, they were obliged to confine themselves, 
in reading and teaching it, to their own private schools 
and monasteries. 

Under these circumstances, the study of the common 
law (in which the clergy, who had gradually withdrawn 
tlieinselves from our temporal courts, had therefore now 
no longer the same interest,) soon became a principal 
branch of education among the laity; and began to be ge¬ 
nerally attended to by every gentleman and scholar in the 
kingdom. Our Inns of Court, of which there were seve¬ 
ral founded about that period, are said to have been 
crowded with young men of family, who resorted there 
to read and to hear lectures; and many very useful legal 
treatises were published for their particular instruction 
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or direction. It would be but little to the purpose, how¬ 
ever, of our present inquiry, to discuss the merits of 
tliuse various sources from which tlie matei isns oi profcs- 
sionul learning were used to be supplied, will, probably 
little variation, till about the middle of the luih ri'iituiy, 
which brings us to the consideration of the adininible 
treatise of iMiglisli Tenures, compiled by the venenililc 
and learned Judge Littleton, in the reign of Edward IV. 

This excellent tract, (one of the few of those ancient 
date which are still of intrinsic authority in our courts of 
justice, and do not entirely depend on the strength of 
their quotations from the opinions or reports of others,) 
consists of a series of seven hundred and fifty theorems, 
selected, in substance, from the Year Books (1), and of 
which the subsisting authority upon points of law, after 
liaving stood the lest already of more than three hundred 
years, evinces the extraordinary discernment and judici¬ 
ous forecast, that have been exercised in the selection. 
But it is not upon points of law alone, that I have 
now to claim the reader's attention to Littleton’s I'e- 
nures; for, independently of their professional merit, 
which is admitted to be unquestionable, they bold like¬ 
wise n principal rank among works of institutional cele¬ 
brity i and which is amply justified by their acknowledged 
propriety of arrangement, their perspicuity of language, 
and, above all, by the admirable specimen they exhibit, 
and which they preserve through the whole tenor of the 
various matter they contain, of characteristic technical 


(l) The Year Books are the reports frum the reign of Ed¬ 
ward 9. inclaaively, to that of Henry 8. taken in a regular series 
by the prothonotaries, or chief clerks of the court, at the expense 
«f the crown, and published annually. 
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precision, and a constant train of close and profound rea« 
soniiigl'’). 

We do not exactly know whnt interval there may have 
l»een, between the decease of the learned^d^fe and the 
publication of his Tenures; but it is certain they were 
already in high esteem, and were commonly known and 
cited in the reign of Henry Vlll. Down to the period 
at which fmrd Coke piiblishe«l, in the beginning of the 
reign of Cliarles L they continued to be equally so; and, 
as far as may he inferred from the abundant rommenda* 
tions bestowed upon them, were used to be already then 
distinguished in the profession,as the commonly received 
institute for educating and forming lawyers. And this 
loo was tlie book upon which Lord Coke himself com¬ 
menced his professional labours; and not commenccfi only, 
for, having diligently mastered il, like the rest of his 
fellow stuSlIlln of that day, he adopted it ever after¬ 
wards as his common-place book. It was his custom to 
mark down every material case that occurred to him, 
whetiier in reading or in practice, together with its pro- 
per legal note or comment, under some one or other of the 
seven hundred and fifty sections in Littleton; and having 
bcguii to take notes (as appears from what he himself tells 
us*) ns far back as the 14th of Rliz., and continued so to 
do till the 3d of Charles I. when he published, it 
was during that tong period, of no less than 56* years, that 

A Co. lAtt. T48. a. ibiH. 999. b. ihiil. 994. a*. 


[ 2 ) The contents of the third book ure more properly Little*- 
too*9 own doctrines; the fir^t and second fHwks bcin^i forthe 
most purti on orrongement of the old Tenures published in the 
reign of Edward 3. 
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he made it the register of his daily labours, the reposi¬ 
tory of all his legal learning and opinions. And here one 
cannot but admire, that in the variety of subject he em¬ 
braces, there is notliing lie seems to be unacquainted with, 
nothing of which he ever shrinks from the discussion. 
He takes his range, as it were, through the whole circle 
of the science, of which he enters into all the details, and 
expatiates upon the minutest parts and branches, with 
the same professional acuteness and scientific accuracy,— 
as masterly in pleading, as he is great in titles, and as 
great in the general law of the land, as he is powerful in 
the law of landed property. 

The work then, which Lord Coke has thus transmitted 
to us, and which is called, by way of eminence, The In¬ 
stitute, (an honorary distinction which has never been 
paid, as it is said, to the works of any other writer,) 
so far from being but a commentary upon Littleton’s Te¬ 
nures, is, in fact, a repository of all that is interesting or 
useful in legal learning, continued from the earliest 
period as far down as the 17th century, and forms, till 
then, a sort of general digest of the law, of boundless infor¬ 
mation, and replete with the most profound reasoniug. It 
embraces nothing less than the knowledge of the principles 
of British jurisprudence, pursued with unparalleled pe¬ 
netration and unexampled strengthof intellect, through 
their countless varieties, and combinations 

Leboii fafaer ut desit, non ial»o labor, 

Mttterite tanta abundat copia. 

But let us now take the other side of the question. For 
there never yet has been any one work of transcendent 
merit, which has not had a host of objectors to it. It was 
thus the schoolmen, when they could no longer coropre- 
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hend Aristotle, bethought themselves of decrying bis 
philosophy. They revenged on the philosopher, the 
mortification of being puzzled by his doctrines, and what 
they were conscious they had not the wit to understand, 
they pretended lobe i)o longer worth tlie understanding. 

A Beconci deluge learning thus o’er ran, 

And the monks (inished vbat the Goths began. 

But to return to the monks of our own profession. 
They object, in the first place, that “ there is a great «}enl 
of what was law in Lord Coke’s time, which is not the 
law now." Certainly; the revolutions, that have taken 
place inourcivii liberties, from the commencement of the 
I7th to tliat of the present century, have necessarily pro¬ 
duced a corresponding revolution in our legal polity, and 
many material alterations have been since adopted iu the 
administration of private justice. These, however, are 
of so recent a nature, as to be attended with no serious 
dilliculty, to those who would beat the pains of collecting 
them, for, in eBect, they are part of the history of our own 
period: white they also He within so small a compass, ' 
that, taking the Institute for the parent-stock, they arc 
such as may be easily and speedily engrafted upon it at 
any time. Indeed, to speak accurately, our system of 
of laws has undergone no revolution, but only an altera¬ 
tion in these instances; and with respect to what the taw 
was before these alterations were adopted, and more par¬ 
ticularly in what relates to the forms of proceeding in 
real actions, this species of information is indispensably 
necessary to the student, in order to cnablehim to appre¬ 
hend the reasons and principles of many of the subsisting 
proceedings in modern practice; it is the foundation 
which is required to be first laid, before we attempt the 
superstructure. 

a 
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Tlie proceeding by wril of entry, for example, (which 
is now disused in practice, excepting that the form only 
is preserved in common recoveries,) is it not thp key to 
the subsisting doctrine of remitter ? If the tenant who had 
right to the land, but was out of possession, had after- 
‘wards the freehold cast upon him, by some subsequent 
defective title, and entered by virtue of that title, he 
was liable to be evicted in a writ of entry; for the writ 
of entry did not meddle with the right of property, but 
only went to disprove the title of the tenant, by shewing 
its unlawful commencement; and, in (hat case, the tenant 
would have been driven to his writ of right, to recover 
his just inheritance; to avoid the inconvenience of which 
the law gives him remedy by remitter. In the same ninn- 
ner. again, it is in the disused proceeding by writ of assise, 
in which ti>e demandant was require<l merely to sheio his 
own title, and not to disprove that of the tenant, that we 
must look for the principles of the more modern mode 
of proceeding by ejectment. And although, perhaps, 
there are few recent instances to be met with, of the pro¬ 
secution of real actions by writs of entry, assise, forme- 
' don, writ of right, or otherwise, yet as these actions are 
still iii force, and still part of the law of the land, they 
will consequently still form a necessary part of the edu¬ 
cation of the law student: there are precedents to be 
found of their having been more than once resorted to, 
within the last fifty years*; and, as it is naturally to be 
expected that cases will again occur, in which the pro¬ 
ceeding by ejectment will be an insuflicient remedy, we 
cannot say how soon we may not have further occasion 
for them. 

Again, let us take the common case of a distress being 


ti Set the QOte iss. to Co. I.ilt. 939. a. 
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a bar to a re-entry. If A, makes a lease to B, with cor>- 
dirion of re-entry upon non-payment of the n nt, and nf- 
terw^ards the rent is in arrear, the acceptance of it, after 
the day of payntonl, does not bar the right of entry, 
which instanily vested^ in A. upon the non-payment; for, 
the rent Ix in;; u duty and owing, the party may well ac¬ 
cept \l as such; but, if he distrains in the like case, the 
distress becomes a bar to his re-entry, and uflirins the 
continuanre of ilie lease®. Why? Is it not the same rent 
in either case? or what difference can it make whether 
the iumllord is paid that rent, or whether he pays liini- 
self l>y distraining for it? I answer, we must have re¬ 
course to the old law, in or<lcr to clear up this dilliculty. 
For, belbre the stat. <il H. Vlll. the landlord who dis¬ 
trained for rent, was obliged (upon principles which tiad 
relation to the I'eudal policy,) to avow upon the person 
of his particular tenant^ As the nature of a distress, 
under the old law, amounted, therefore, by ne(*cssary im¬ 
plication, loan albnmmce of the tenancy, at the time of 
tlie distress taken, it consrqtienily became a settled max« 
im, or rule of taw, that if the lundlord distrained for the 
rent-arrear, he could never afterwards avail himself of a* 
breach of condition which happenerl precedently; for 
conditions to defeat estates are odious in the cyo of tho 
law, and, having been once waved, are presumed to be 
for ever abandoned (3), 

But to return lo the objections now under considera- 

e Co. lAU.^n.H. and Salk. 3 , 4. d Co. Litt. sGs. b. 269. a. 319. a. 


( 3 ) Co, Litt. 219* b. 274. b. Upon the same principle, dis- 
treaH is a waver of ** notice to quit;** but acceptance of rent in 
such rase, is no waver. See Cruise's Law of real Property, L 
374, and 263 . 



66 


tion; it is said, there is a great deal of obsolete and con¬ 
sequently useless learning in the Institute, and, more 
particularly, in the innumerable exemplifications which 
Lord Coke (>ives us of the operation of the feudal doc- 
trifles and principles. And here, indeed, with respect to 
* the more nialter of practical iustrurtioii, I do not mean 
to contend that Lord Coke*s details of the learning of the 
old law are always strictly to the point* Perhaps the few 
cliu|)tcrH to which this observation will be found parti¬ 
cularly to apply, arc those upon villeinage, knight’s ser¬ 
vice, an<l esenage, which last, under the feudal system, 
WHS the pecuniary commutation for personal service, and 
hus probably been (he parent of the land tax of Inter 
times. Hut, allhough wc have no longer to make the 
sumo application as formerly, of the alleged doctrines, it 
by no means follows that they are not reproducible in 
some other shape, or at least, that the insight they afibrd 
into the theory of the ancient practice, will not be often of 
infinite advantage to us, in supplying us with general 
principles, and in throwing light upon many of our mo¬ 
dern procecUngs. We may think it to be of little or no 
consequence, for example, to learn whether the guardian 
in cliivulry, who liad seisin of the wardship of the heir and 
of the lands, might have assigned them both or either of 
lliein to a stranger “by deed’* or“ without deed;” or whe¬ 
ther or not, in the case of a lease for years of a villein, the 
lessee might have assigned over without deed, or by deed 
alonc\ And yet the consideration of these apparently 
ohbulete cases; brings us acquainted with the nature and 
principles of the law of assignments in general; not of 
wardships and of villeins alone, but of chattels of every 
Other species and denomination ( 4 )* 

c Co. LUt. S5. s. 


(4) Seethe Appendix^ prop* 17 - 
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We have also'to recollect, upon the present occasion, 
that the abolition, (as it is called,) of the feudal teinire, by 
the stat« ^4 Ch« II. extended no further than to that of 
the military and oppressive services. Thus, we have still 
remaining, together with the spiritual service of frank- 
alinoigne, the honorary services of grand sergeanty, 
which are strictly feudal; the tenure by free and common 
socage, which was only a feud of an improper kind ; the 
tentjre by petit sergeanty; the tenure in biirgage or town 
socage; the customary tenures of borougb^cnglisb, and 
gavelkind; and the tenure by copy of court^^roll, in an¬ 
cient demesne or otherwise, which is lineally desc ended 
from pure villeinage. In the same manner, again, the 
subsisting incidents to these several tenures, the fealty, 
which is oomnion to all tenures except franknlmoigne, the 
services in rents, or otherwise, and those likewise which 
are incident to copy hold-tenurcsalone,^-ns herjots, ward¬ 
ships, fines, and the like, are all of them of the same 
feudal family and character. Indeed, there is constantly 
kept up, through the whole system of our law of 
landed property, so general and intimate a relation 
to tlie ancient feudal doctrines and principles, that 
he who is not well instructed in the latter, will ne¬ 
ver be able to attain to an accurate and masterly ac* 
qnaintance with the former. In what point of view, for 
example, will he be able to reconcile to himself those 
subsisting maxims, ** that the father shall not be heir to 
the son That the successor to the inheritaticc shall be 
accounted an heir, and not a purchaser?** “That tlic 
freeliohl shall not be in abeyance?” “That after-pur¬ 
chased lands shall not pass by a devise?” ** That in the 
conveyance of an estate of inheritance, the word given 
fdedij shall be held to imply a personal warranty, as a 
consequence of tenure, which is not implied in (he word 
(concessi) granted?” “That the alienation of a copy- 
hold shall be by-surrender into the lord’s hands, and not 



by livery of seisin to the party, and that such surrender 
shall be construed by way of limitation of the use alone, 
and not by way of transfer of the possession r” and sofortli. 

It is to be reiiinrked, that the same kind of objection 
has been likewise extended to the two concluding chap¬ 
ters in the Institute,upon attornment and warranty; the 
eUicacy of alturninent having been nearly abolished, since 
Lord Coke's time, by the 8tatutes4 and 6 Ann. c. 1(5. and 
11 G. 11. c. lUt and that of warranty by the former of 
those stalulcs. But, independently of the present use of 
artorrmient to create the privity of estate, which is re¬ 
quired in certain cases, (as where the lessor grants over 
the rent, and the lessee attorns, the attormnent creates 
that privity between the lessee uiid tlie grantee of the 
rent, without which the latter cannot bring an action of 
debt against the lessee, for thereunto privity is requisite; 
and again, it serves to give the actual possession to a mort¬ 
gagee 6r to him who has acquired only the right of posses¬ 
sion, as the remainder-man, after the death of the parti¬ 
cular Icunnt, making him, thereby, the legal owner, as 
fully as if he had recovered in ejectment against the les¬ 
see,} independently, Isay.ofthis, whicli is the present use 
of attormnent, it serves likewise as a general doctrine to 
.throw much light upon the law of releases of est.'ites. 
For, I apprehend a release per clargir It estate to be, in 
substance, no more than the grant of the reversion, in 
whole or part, to him who, at the cunmion law, would 
-have had the right to attorn to such grant, if made to u 
stranger. Suppose, for instance, A. leases to B. for 
years, and afterwards releases generally to B., it operates 
as&nenlargementof B.'s estutefroiu a chattel to a freehold. 
Why? Because, if A. had granted the reversion to a stran¬ 
ger, U. would have had the right to attorn thereto, at the 
common law; but, if A. leases to B. for years, and after* 
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wards B. leases to C., for half the term, and, afterwards, 
A. releases, generally, to C., this is a void release, and of 
no etfecL Why ? Because B. and not C. was the person 
who had the right to attorn, at the common law, to A.'s 
grant of the reveistoii to a stranger. I conclude, that, in 
all cases in which a Release is so made to the tenant, whp 
had the right to attorn at the common law, wiieii attorii- 
iiient was necessary, it will be found to be a good release 
per efnr^irson estate, if made by him who is next in the 
reversion (o). 

Aguikii willt rcspi'ct to warmnties; the use of express 
M'nrruiities tias» iinletd* been generally superseded in ino* 
dern practice, by the introduction of outstanding terms to 
attend inheritances, to which a warranty is no bar, but to 
a claim of the freeiiold only; for warranties .nre not 
against estates, but against droits (O'). It is also ol^serv* 
able, that, in many cases, a covenant extends further than 
a warranty^; and, indeed,generally speaking, the increase 
of personal property,since Lord Coke’s time, has rendered 
u covenant, (in which a man covenants not for himself and 

f Co. I.itt. 395. A. uud 50C (be note to Co. LiU. 969* o. * 


(5) See the itppendix, prop. ]8« 

(G] A warranty diye^ not extend to any lease for years, thougli 
it be for u thousaiid yearn; or to estates by statute staple, or 
statute merchant, or elegit, or any other chattel, but only to free* 
holds or inheritances. In the fornier cases, the law has provided 
the parties with other remedies, viz. by action of covenant, or 
action of trespass upon the case, as may be.« Accordingly, inall 
actions which the termor or lessee for years may have, a warraoty 
cannot be pleaded iu b;ir ; but in those actions wherein the free¬ 
hold or inheritance comes in question, there the warranty may 
be pleaded. Co. Lilt. 101. b« 365. a. 378* a. 389« a. 




Jns liejrs aione, iMit also for his executors and adininis* 
trutors(7), and thereby pledges his personal as well as his 
real aseelH,} a better security than any warranty, which 
attaches to the latter of these alone, and not to the former. 
But, notvvitlistunding every allowance which is to be 
made for iiic present disuse of warranties, and althougli 
the etfiurt and operation of wurranlks have, by repeated 
acts of the legislature, been reduced to a very narrow 
compass, they are still a most interesting and useful arti^ 
clc of legal learning, and more especially so, because there 
is no part of our jurisprudence to wliichthe nncK Ut wri- 
ters have more lre<]uently had recourse, in order to ex« 
plain and illustrate their legal doctrines. But this is not 
all: the statute of Aimehas made void no other lluin 
the tenant for life's warranty against the renuiinder^iusu 
or reversioner, and all colintend warranties, where the 
ancestor hud no estate of inheritance in possession 
against the heir; so that, these only excepted, warran¬ 
ties are still in force, are still part of the law of the hind, 
and continue to deserve the attention of every profes¬ 
sional gentleman who would make hiuiself accurately ac- 


c|uainted wilt) 


the law of alienation or settlement of 


landed property (8)* Wc may add, that in the chapter 


(7) The executoi*s and administrators are always bound in 
such caae, though not named, 

(8) Suppose, for iiistuiice, the common case of a limitation to 
the first and other sons successively in tail-male, if the first son, 
when itT possessiofi, levies a fine, it operates as a discontinuance 
of the remainders to the other sons; and the reason that they can¬ 
not afterwards defeat the discontinuance is, because of the war¬ 
ranty which is contained in the concord of the fine, and which 
is a bar to them, even without assets. And so it is if the tenant 
in tail make a feoffment with warranty. Sec the note to 
Co. Lilt* 373. b. 
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which treats of warranty in the Institute^ there are like-* 
wjse contained many valuable and instructive readings 
upon (titlerent statutes, togetlier witli much useful learn¬ 
ing upon the law orde8cent(9)» of cotitingent remainder. 


(g) Among die few salutary municipal institutions, in which, 
perhaps, we may take example from our neighbours of the con¬ 
tinent, we may remark the purely civil act of tlie public register 
of births and marriages. In the study of the history of other 
nattnns, (nays Livy in his licuutiful preface,) wc should particu* 
larly attend to those things, whic^h ure worthy of imitation in our 
own, ** ut inHe tif/i tna^ue reipfiUictTf fjtiodimitere copier**' Im¬ 
press'd witli this sentiment, 1 venture to submit the following 
reflections upon the present subject* The usage of inscribing, 
by the civil magistrate, the births of new born infants in a pub¬ 
lic register, is said to have l>eeij introduced, for the tirst time, 
about tiu! close of the ^d century, by the Emperor Marcus Au¬ 
relius. Uwus introduced in France, in the reign of Louis the 
15th, and has continued froio tlmt period to form part of the 
municipai law of the French nation. Indeed, it is fully obvious 
that the register of baptism must be frequently u very fallible 
evidence of the births of new born infants. The success]oirof 
many a rightful claimant has been often totally defeated 
through the difficulty of establishing the proof of a descent up¬ 
on this sort of evidence, in order to shew a good title. Dut this 
is not the only inconvenience: the Jews reject baptism alto« 
gether, and the Aual>aptists only administer it to adults; and 
yet, in point of legitimacy, the law makes no distinction between 
the new born infants of Jews and Anabaptist, and those of Pro¬ 
testants* There is the same argument in favour of the public re¬ 
gister of marriages by the civil magistrate* And, by way of con¬ 
cluding the subject, the public register of deaths, analogous to 
the acts of decease of the French law, might be also recommended 
as not unworthy the aUention of our legislature* As the law at 
present stands, the civil magistrate (the coroner) is only applied 
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of cfitoppel, of rebutter, ai«l so forth. It is the docJriiir 
of warranty wliich also discloses the general principles of 
the construction of assets in the hands of the heir, and 
shews the ground of the distinction which the law takes 
between u real and personal lien, and real and personal 
execution (10). 

• U istbus(to repeat Lord Coke's own words) “ there is 
no knowledge, case, or point in law, seem it never of so 
little account, but will stand the student in stead, at some 
time or other, ami therefore, in reason, nothing ought to 
be prajterinitled«." 

In onr earlier studies, we are usually much too apt to 
disregard the ancient liarniiig, of wliich tlie subsequent 
uUciatioiis that have taken place in modern proceed- 

g <!<i. Liit 9. 


lo, ill the L'xiruonlinary cahC« of {lerbous dying iii prieon» or com¬ 
ing; to a sudden or violent death. But the enactment of a gene¬ 
ral Uw, (hy which the local magistrate might he required to verify 
and register the deci»ase» in all caaes, before interment, and 
where the deceased was from home, at the lime of his decease, 
tlie same to be notified to the local magistrate of the county, in 
which he usually resided; and by which likewise u mortuary re¬ 
gister might be appointed for persons dying at 5eo, or beyond sea, 
to be subscribed by two attesting witnesses,) would not only in 
many cases prevent the'embezzlement of the effects of the de¬ 
ceased, and much fraud and imposition from strangers, but 
would also greatly tend to fadlitate the of descents^ which, 
from the failure of the inquisitions pa$t mortewi, since the aboU* 
tionofthe military tenures, is often become extremely inconve¬ 
nient and difRcuIt. 

( 10 ) Seethe Appendix, prop* 19 * 



93 


ings» have supersecled the apparent practical npplU 
cation* The decision which has no longer the stamp 
of a precedent upon the face of tt» is set aside ns of no ac* 
count, or disregtirdod as antiquated and obsolete; and 
yet, when we reflect on the endless variety of matter 
which may be indirectly drawn into judicial discussion, 
we must be sensible that no one can say what pre-* 
cedent may not be eventually reproducible, how^ 
ever ancient, or what principle or rule of law, how¬ 
ever obsolete or disused it may be, we may not, at some 
time or other, have an opportunity of again and 
again applying. 'Phere is no knowledge of this kind, 
wliicli may not, sooner or later, be in fresh demand; 
there is no length of time nor change of circumstance 
that can entirely defeat its operation, or destroy its in« 
trinsic authority. Like the old specie withdrawn from 
circniation upon the introiluction of u new coinage, it has 
always its iniiercnt value;—the ore is still sterling, and 
may be moulded into modern currency* 

In order to elucidate these general arguments, let us 
take the three following examples:— 

Ist. The common law hath provided, that if any ec¬ 
clesiastical person be chosen to any temporal oiTicc, be 
may have his writ de clerico htfrd sacros ordines constiluto 
noneligcndo inojficium^ and thereof be i)ischarged\ 

9nd. lit illi de eddem terra^^c* And they (of Ireland) 
are not bound by the statutes made in England, because 
they do mtsend knights to our parliament^ 

3rd. King Stephen did found the abbey of revershani, 


b Co. Lit! 9b. a. 


\ Co Lilt Ul. b. 
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in Kciit^ et dedit abbati, who« a\beit» he held by a 
barony; yet, because lie was never (that 1 iind) called by 
writ, he never sat in parliament^. 

Now, with respect to tlie Orstof these apparently ob¬ 
solete quotations, might it not Imve Oeen (airly relied 
upon, within our own personal recollection, wtien it 
was solemnly debated in parliament, ** whether tlie clergy 
were eligible or not, of common right, to a seat in the 
House of Commons(ll) It shews, for instance, that 
the non-interference of the clergy in Iny services, (and 
serving in parliament was speciiically neither more nor 
less than any other kind of lay service,) was originnlly 
optional on their part, and not compulsory; for, if the 
writ, which ishorc mentioned, had been intended to ope¬ 
rate by way of exclusion, it would have been issuable by 
the court ex fnandat<j r^gis; but this, on the contrary, 
was a writ given by the common law et debUo 
to be had out of the Hanaper OlBce, at the suit of the 
party himself who was to Ijc bcnclited by it, and, conse¬ 
quently, was not issuable but only at his own discretion. 
For every man is at liberty to decline the acceptance of 
that which is conceded to him for liis benefit, if he 
will; fjuUibet potest renunciareJuri pro se introducto^, 

« 

But why, then, having the election, did they not serve 
in parliament? i answer, because there was formerly no 

k Co. LUI.97. f. I Co. Litt. 99. a. ibid. U. 


(t 1 ) The consideration of the present question may be stilt in¬ 
teresting to a certain point, as it may serve to ascertain whether 
the stat. 4I« G. d* c. 63. by which the cle^y are declared to be 
ineligible, &c. wes a merely declamtory statute, or iotroductive 
ofa new law« 
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greater ad vantage to be derived from serving in parliament^ 
than ^here is at tins day frotii serving upon a jury, or at* 
tcmling tlje court lcet,or view offratik-pledgi^or tin* like. 
At the period alluded to, they were considered to bo 
equally unprofitable services, and all of them more or less 
burthensomr ; so that every man was glad to excuse him^ 
self from being elected to the discharge of them, if he 
could. But, as thooverdowingof waters, (says Lord Coke,) 
doth many times make the river to lose its proper chan* 
nel, so in times past, ecclesiaKtieal persons, seeking to ex« 
tend their liberties beyond their true bounds, lost or en* 
joyed not those wliich of right belonged to them (IS). It 
was thus, by long disuse, tlie quahtication itself became 


(IS) It probidily, in tlie^ame way the right of the spiri¬ 
tual lords to sit upon trial for cupital ofi'eticca was at first 
doubted, and huuUy disputed. The bishops, before the refer* 
mation, had at ways enjoyed a seat in fKirliument; but so fur were 
tliey, HHCfeiuly, froui regarding that dignity us a privilege, that 
they affected rather to form a beparate order in the slabs iude* 
pendent of the civil power, and arcouiiuhk* only tn the pope 
and their own order. By thecoiistitntions^, however, of Claren¬ 
don, enacted in the reign of Henry II. they were obliged to 
give their presence in parliament; but as the canon law prohi¬ 
bited them from assisting oi> capital trials, they were allowed in 
such cases the privilege of absenting themselvesa practice, 
which was at first voliinUiry, Iwcame afterwards a niU; und, on 
the Earl of Stratford's trial, the bishops, who would gladly have 
attended, and who were no longer bound by the canou law, were 
yet obliged to witUrlmw* Their protest, upon these occasions, 
being considered as a mere fonu, has been always admitted and 
disregarded. We may add, that this was also probably the way 
in which the bisliops lost their right to be tried in purliument; 
not as Black stone suggests, ** because tliey are not ennobled in 
blood,'* for that would equally be an. argument against every 



96 


^estionable, and Uie concessiori of n privilege wns mis- 
taken for the imposition of a restraint (IS). 

Secondly, let tfike the decision of the Star Chamber, 
in the reign of Henry VII/*thatthe acts of the parliament 
6 f England were not binding upon the people of Ire¬ 
land, because they did not send knights to mir parlia¬ 
ment/’ And here I must beg leave to remark, that I do 
not presume to offer any opinion iipoti the nature of the 
political relation which subsisted, prior to the union, be¬ 
tween England and Ireland; all I mean to contend for, 
is the reproducible quality of the decision now under con*^ 


peer who might be created by patent for his uwn life only ; but 
because, by demanding a trial in parliament, the bishops would 
have adoiitled themselves subject to u temporal jurisdiction, 
from which, iu ancient times, they always cUiiued a total ex¬ 
emption. 

(13) Thestat. 41 G. O.c. 63, by which the clergy are declared 
iiieligible to a seat in the House of Commons, lias been confess* 
eflly framed upon the soundest principles of decency and pro¬ 
priety, as well as policy. But whether the clergy were disquali¬ 
fied or not, by U)e common law, before the moAtng of ihe siolute, 
is the present question. According to Blackstone, they were 
disqualified, because of their sitting in convocutioa. B. C. 1. 
175 * But this, 1 humbly conceive to be a very insufficient rea¬ 
son; for, by the same rule, the bishops would be equally dis¬ 
qualified from sitting us lords of parliament in (he upper house, 
having also tlieir scuts in convocation. The argument seems to 
be much stronger ab ordme reUigUmiit which refers it to the imp- 
propriety of calling a msm of religion, •who has the cure of souls, 
from the discharge of lus professional duties, (Co. Litt« 136. 
b.) and of whom Me Zoic preeumee, Ibut ** he is resident on his 
bent^ficei und. that he gives all his study to the cure of the 
oluirch to which he belongs.’* 
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sideration, as it lemls to show that tlic ri^ht of taxation 
xcith'jnt icftrvst,ntutioH wua held to bo uii uiicoii^titiiliunu] 
doctrine, and, lUerotorc, not leualde even in tlie arhiti'wry 
rei&;ii o}' Henry Vl[. and that too by tlie Court ol Star 
Ciiuiuher, winch consisted entirely of privy coini'^ellDiK, 
who awarded llieir decrees witluMil llic intervention of 
anyjury, and were universally odious to ihi' [leople by 
reason of tlieir arbitrary and violent proccedino;^ in sup¬ 
port of |)ievoL;aLive. It may, I think, l>c fairly assntnod, 
that if the same constiiutional view of llie q^ncstioit had 
lu'cn attendi'd to n[)on the latter occasion, it mi^ht have 
prevented the dcrection of the iriilonies in Arnerira, and 
alt the eventful atid calamitous consccpicnccs tliat fol. 
lowed ill its tniiu (14)» 

Let ns now take the tliird example, tliattlur Abliot nf 
rev(*rsluini, tliougli a hnroii hy UuMire, y(*l was no lord of 
parliamcMJl, heeaiise ti(‘^ had never been called tlicrc by 
writ;” wHk Ii serves, in tlic first plate, to v<Tutc an an¬ 
cient and still popular opinhm, that the acciuirerofa 
territorial barony becomes thereby u lord ol p'liiiainenL'*; 
^;.t. secontlly, to refute anotlicr equally popular thonp^Ji 
no less erroneous notion, that the bisliops coiilinuu to 

1(1 TUIch of Honour, li '* c 


(14) There is a rcRi'ction in lavy upnii un uvcjit of nearly the 
same description, which U not unwortiiy the attention of the 
reader, lie relates, that twelve of I lie colojiit^ in Sicnn (of uhicli 
there wt^re tJnrty in nuiobcT] hud refused to supply tlie of 

troops to winch tliey jiad been assessed, and that the* senate ex¬ 
pressed no otfier resentineni upon the orr.'uion, lUttft that of 
passing over the names of tliuae IweUc coIihuc*, in thnr next 
public report, in silence; upon whicli the Inslonan concludes 
with tins dittniKed remark, Eft laciia eitstigulh magi$ it <Ug* 
niiate populi Romani visa fi/» l.iv. lib. '^7* 


t 
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the House of Lords, in right of succession to their 
temporal or lay fees, as barons by tenure".” 

s 

s 

The former opinion is said to have had its rise, from a 
decision, mentioned in Biackstone, of the reign of Henry 
Vi. by which Arundel Castle was adjudged to confer an 
earldom on its possessor^ And so it might be supposed 
to do, even Jit this day, if (as Biackstone explains it,) the 
actual proof of a tenure by barony becoming no longer 
necessary to constitute a lord of parliament, the record of 
the writ of summons, to him or his ancestors, has been 
admitted as a sulTicient evidence of tke tenure^. For, sup¬ 
posing a tenure by barony to have been that which origi¬ 
nally constituted a lord of parliament, and the record of 
the writ of summons to have been only admitted, at a later 
period, as evidence to supply the defect of the actual proof 
of it, it seems to follow, that where the actual proof itself 
can be produced of this species of tenure, it ought to carry 
with it, at least, the same weight as the supplemental 
evidence to beMeduced from the record of the writ of sum- 
mons; and, consequently, the acquirer of a territorial ba¬ 
rony would have, at least, as good a title to nobility as be 
who can produce the summons by writ. 

It is not improbable, that, upon the original establish¬ 
ment of the feudal system, the whole territory of Eng¬ 
land was divided into knights* fees, of which thirteen 
(in value about 400 marks, or something more than 9^. 
sterling,) constituted a barony, and he who held that 
portion of estate in land, was, consequently, a baron by 


n B). CoBimt. l • is 6 . IM. 1.400. o Bl. Comms. 1.400. 
Ibid. 4. 064 . AadM BUbop Wof* p Bl. Cocmb. I. 400. 
burton^i Alliancft belw^ Cbvrcb 
4 od Stole, p. 149. 



tenure (15)« But, afterwards, upon the creation of bar«|M 
by writ, tlic tenure by barony began to be gradually and 
silently disregarded, till at last falling totally into disuse, 
it was held to be no longer the qualiKcation of a lord of 
parliament, unless he could also shew the record of the 
writ of summons, which was personal to him and his an« 
cestors, or to In in an<l his predecessors. We cannot iu>w 
say when, exactly, the law of nobility upderwent.this 
general change, but it was evidently at some time be* 
tween the 1 uh of Henry V^L when Arundel Castle was ad¬ 
judged to confer an earldom on its possessor, and the %lst 
of Henry VIIL which is the date of the dissolution of 
the monasteries, and which embraces an Interval of se¬ 
venty-three years. It became, in that interval, u scltlo<l 
rule of law, (as appears from theabovc-cited passage from 
the Institute,) that they only who'had been culled to 
the parliament by writ, should be considered from thence 
forward as lords of parliament, and have plac es and voices 
there^. ** And/' says Lord Coke, if issue bo joinerl in 
any action, whether baron or no, it shall not be tried by 
jury, but by the record of parliament, which could not 
appear unless he were of the parliament (IG). 

So far, then, from the record of the writ of the sum¬ 
mons being admitted in aftertimes, as evidence of a tc- 

q Co. Liil. 97.». 


(15) A knight's fee was supposed to 1)e in value about SO/, 
sterling, per annum, Co. Lilt. 69 . a. b. Ibid. &3« b» There 
were, probably, about 60,000 knights' fees, and 700 baronies# 
See Hume's History of England, voL I. p. 47'2. 

( 16 ) Co. Litt. J 6 . b« Note, that Lord Coke speaks of barons 
by writ ; for in the <wse of barons by letters patent, it is other* 
wise. See note (91) to Co* Litt. l 6 . b* 

w « 



tilre by barony^ it becatne itself tlie principal and consti* 
tueiit title; and without it the tenure by barony was of 
no (dVect. As for example:—there were, anciently, one 
hundred and ei^htcu ii monasteries within the realm of 
England, wliereoi such abbots and priors as wore foun<led 
to hold of the king, per baroniain^ aud were tallied to 
the parliament by wrU, were lords of parliament, and 
ha<l places and voices there* Ol these there were twenty- 
seven mitred abbots, and two priors, as appears by the 
rolls of parliament (17)« But it is to be observed, that 
tenure by liarony alone, without being called to the 
parliament by writ, did not make the tenant of the ba¬ 
rony a lord of parliament; for the Abbey oCKeversham, 
in Kent, was founded, by King Stephen, to be held by ba¬ 
rony ; el dedit abbati et monachis et successoribus suis tna- 
neriu/n de h'etersham^ in coviitaln KancUv^simul cum han^ 
dredo^ etc. tenendum per baroniam. Ami yet,uotvvitl)stand- 
ing he hehl by barony, the Abbot of Fevershain did not sjt 
in parliament, because he had never been called there 
by writ* 

* By the same rule, again, I conclude that the bishops 
do not sit in the House of Lords in right of succession to 
their temporal or lay fees, as barons by tenure, but in 
consequence of being called there by writ, which is per¬ 
sonal to them and their predecessors, and to which they 
have a claim as prelates of the church, by ancient usage 
and custom, without any regard to their supposed baro¬ 
nial possessions'. And this, (it has been remarked,) is 
mox6 especially apparent in the instance of the new sees 
erected l)y King Henry VIII. upon the dissolution of 
the monasteries; the bishops of these never having had 


(I?) Black«tone says twenty^six mitred abbots and two priors. 
Bl. C. ). 155. But see Co* Lilt. 97. a. 
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nny estates by a baronial tenure, and consequently liai^g 
no claim to be called to pariiument otlierwise than as pre¬ 
lates of the ciiurcli, and by reason of the usage (18). 

But, to return to the objections to be considered. It has 
been said, that >ve may leuru more from tlio reports'of 
cases than from the Institute.” '^lo this, however, it may 
be luirly answered, tlnit tiie stmly of tlie Institute is nc- 
ce^•Mlrv• eviMi in tins point of view, in onlcr to prepare 
th(j student to andeistan»l the reporters. Lord Coke 
teli'^ us, that ilm explauaiioii of all the doctrines con- 
turned lu Ins reports, is to be IoiiikI in his Institute. It 
is likewise wot thy <»f remark, that in the stuilying of the 
reports of cases, we have usually a very great dUhcnlty 
to contend with; iiitlie arguments of coutisel being, for 
tljc most part,/a/^e/v pleaded, at lea.st on the one sitle, and 
for no other purpose than to iiiislead. Hence it is but 
too often to he complained of, tliat, after wading tlirougli 
a long and perplexed statement, from wdiich it rarely hap¬ 
pens that any thing conclusive is to be collected, we arc 
left more in doubt than ever we were, to choose between 
anibignous and repugnant inferences. From the nusVe- 
presentations in which the subject is tlius designedly in¬ 
volved, it is not Without much labour and lossoftinie, 
that the point in dispute is to be at lust iinally disentan¬ 
gled. But, in the Institute, on the contrary, we come at 
once, without cither preface or attempt at prejudice, upon 
the very information we are in quest of—the naked and 


(IS) See the note (^17)to Co. Litt. 134. b. By the same 
rule, uifuin, the bishops seem to liave no right to sit in the court 
of the lord high steward, to try indictments of treason and mis¬ 
prision; for to the court of the lord high steward, no bishop, h| 
such, teas ever SHmmened* 
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un<di8<;iiise(l decisions. We have no arguments of coun¬ 
sel to wade through, no latent fallacies to detect, no 
suggestions of sophistry or misrepresentation to disentan¬ 
gle, or explain away, nor any thing else that can divert 
our fixed attention from the immediate individual point 
to'be investigated. 

The icnrning of ibe Institute hns also this further re* 
comniendatiou iu its rnvour« and which can hardly be ap-* 
preciau'd too highly,—“ it saves us tl c irkKoine aud lab<v 
rious drudgery of plodding through the Year Books.’* If 
it were not fur the Institute, we should still have to iiives« 
t^guie each particulur prim'iple or point of law, through 
com|Mhitions inliniteiy more dilhcult and voluminous* 

And now, I believe, I liavefeconsi lered all the priiicU 
pal objections that have been usually made to the pro« 
posed course ofstudy, aud have shewn, at least generally^ 
and as far as could be consistently done within the limits 
of u circumscribed inquiry like the present, that the 
learning ui the Institute deserves to be the first and grand 
object, in the scheme of educating and forming lawyers, 
and not the system of copying precedents iu an oflice, and 
of reading and common^placiiig Blackstone's Comnieuta^ 
Ties* Let us proceed, then, to inquire into the method of 
reading and iinderslanding ** the Institute;'* for tlicre are 
many circumstances which render this undertaking of far 
more dillicult execution than the student will be apt, at 
first sight, to be aware oL The want of method iu 
the nrrungemont, the defect of perspicuity in the lan- 
gua;»e, and the multiplicity of mutilated or mistaken 
passages, which abound through every chapter of that 
iuimeuse digest, are enough to bewilder the most inge* 
niotis, and to baiBe the industry of the most enterprizing 
and indefatigable reader* The discussioDof the difficuL 
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ties to which I licre allude, is, therefore, a subject in 
whicli wo are all most deeply interesled; and it is only 
by layiii;> tlieni fairly open to the student, that he will 
be abU; to form to himself a right judgment of the sort of 
proi'ensiotml tuition he will require in order to surmount 
them. 

And first, the want of an easier and more distinct ar¬ 
rangement in the distrihution of the niaturials of the In- 
stiiiite, is a circumstance of inconvenience, no doubt, to 
the unassisted beginner, but which is iuseparnblc, in some 
degree, from Uie very nature of the investigation in ques¬ 
tion. Aden enm, (says Lord Coke, who has himself anti¬ 
cipated us in this reflection,) adev enim ipsa scientia invo- 
lata el copulata ct complicata est. In treatises of a lighter 
nature, the author has his materials to choose; he se¬ 
lects or shapes them according to hie taste or judgment; 
expatiates, at discretion, upon the more ornamental, or 
more entertaining parts of bis subject, and equally rejecu 
or retrenches others which lie conceives to be less invit¬ 
ing. There is not, perhaps, a more agreeable specimen 
to he met with of this kind of light superficial elembii- 
tary writing, upon professional learning in general, than 
that which I have already so often referred to, in Black- 
stone’s Commentaries. But, in. the Institute, we have 
seen that Lord Coke adopted a quite diH'erent method, 
proportionate to the extent of his vast and profound re¬ 
searches, and such as might interfere the least with his 
accustomed professional avocations. During a long 
life of intense and uoremitted application, he had trea¬ 
sured up an immensity of the most valuable common- 
law learning. This he wished to present to the public, 
and chose that mode of doing it, in which, without being 
obliged to dwell on those doctrines of the law, which 
others might explain equally well, lie might produce tha^ 
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profound Aud recoudite learning, of which he felt himself 
to he 80 pre-emineutly the possessor. fn adopting this 
plan/* says Ihs learned conirnentaior, ** he appears to have 
judged rationally, and consequently onglit not to be cen* 
sured for a circumstance inseparable from it V* 

SeconHIy, it has been remarkeil, that wl>pn Lord Coke 
made Littleton's Tenures his common-place book, he 
made it the register of his daily labours, the repository 
of nil his legal learning and opinions. It was there he 
nspil to note down everything that occurred lo him; 
and, probably, at the time it occurred to him, in sulTi- 
cieiit wonU to revive the idea in his own memory, and 
frequently nothing more. It is likewise to be rccnllecled, 
lliat, at the (leriod at which Lord Coke flourished, there 
was u.sually no greater value attached to the laliours of 
the compiltir, than in proportion to their intrinsic merit. 
The modern craft of book-making, (if I may so call it,) 
was still u novelty; neither was it to have read many vo¬ 
lumes that constitute!! the man of much reading, but to 
have read well and profitably what was much to the pur¬ 
pose. Acconling to n well-known expression of the 
younger Pliny, it was fjuum multum tenendum esse, non 
qtiuin malla. At the pcrio«l of which 1 am now speak¬ 
ing, these were no unfashionable doctrines: compression 
was not used to be sacrificed tn ornament, nor the unas¬ 
piring pith and brevity of composition to be condemned 
ns pedantic or unintelligible. If such, then, ia the style 
of Lor«l Coke’s writings, it is to be accounted for by the 

taste of the times in which be flourished, and which iia- 

• 

turally led him to adopt the non in^ratam ntgli^entiam 
dt te qudm de ttrbo laborantis. In the ar* 

dour to note down every thing which he conceives may 


r S«e Mr* B«Uer*« Prttee to the I8th edit. p. at. 
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be useful for our instruction, be expresses bimseJf, not 
in the set piirase of measured dcclatuation, but with the 
unstudied energy of colloquial discussion; liis'conse' 
quenoes often flowing with such rapidity from bis princi* 
pies, that the most acute reasoner may find himself at a 
loss to follow them. It is true, that, to the unassisted 
and unprepared student, this is frequently matter of infi¬ 
nite embarrassment; for, while yet at a loss with respect 
to the meaning of tlie first proposii iou, be stumbles upon 
a second, and another, and then another, each more didi- 
cuii tlinii the preceding. But what docs all tliisnniount to ? 
I answer, “ fha' l^ord Coke wrote for lawyers, and not for 
un!isslst(‘«l and tinpn pHied students!’' If, in truth, there 
is !iii.v fault to hi: found, it is simply in the want of intel¬ 
ligence in the rciidcr. Singula: pugitKB, (/uid paginct f 
Stngul r lincic dogmata, raasHia, monila iunt, sed hrecia, 
stepc out occulta, et opus sagaci tiuiidam niente ad asse- 
quendmn. Scahev tamea quibusdum ct uhscurus videtur. 
Shouc an ipsontm? Nam acute arguteque scripsisst 
fateor, el tales esse debere qui eum legent’. 

Again, with respect to the third and last difficulty. 

4 

In contemplating the zeal, labour, and erudition whicii 
have been so meritoriously and successfully displayed by 
the very lenrneil editors (^Messrs. Jlargrave and Butler,] 
in illuminating this unrivalled and splendid monument of 
national instruction, it is impossible to with-hold from 
them the just tribute of our veneration and gratitude. In 
the present instance, I presume that they have overlooked 
^ the inferior and more minute concern of correcting the 
misreadings in question, as matter of too little import¬ 
ance to be suffered to interfere with their grand and prin¬ 
cipal design ** of supplying the desired annotations." 





Such, however, ii musL be owned, is the nature of these, 
that although no longer diiDcuIt when they come to he 
pointed out ami explained by some experienced reader; 
yet, to the unassisted and unprepared student, who sees 
them, undistinguished as they are by any note, comment, 
or remark whatever, they are necessarily a heart-breaking 
and insurmountable stumbling-block. 

As, for example: wbat can be the meaning of the 
words—“ where it is hard to try," &c..in the section fol¬ 
lowing? ' 

Also, if a villein sueth an action of trespass, or any 
other action, against his lord, in one county, and the lord 
saith, that he shall not be answered, because heHs Ids 
villeiif regardant to his manor in another county: and the 
plaintiff saith that he is free, and of a free estate, and not a 
villein, this shall be tried in the county where' the villein 
hath conceived liis action, and not in the county where 
the manor is: and this is in favour of liberty. And for 
this cause a statute was made, anno 9 K. II. c. the 
tenor whereof followctb in this form:—* Also for that 
where many villeins and fiefs, as well of great lords ns 
of other men, as well of spiritual as temporal, fly and go 
into cities, towns, and places franchised, as into the city 
of London, and other like places, and feign divers suits 
against their lords, because they would make them¬ 
selves free by the answer of their lords, it is lecorded 
and assented, ttiat lords, nor others, shall not be fore- 
barred of their villeins, by reason of their answer in law.’ 
By force of which statute, if any villein will sue any man¬ 
ner of action to his own use, in any county tokere it is 
hard to try against his lord, the lord may choose whether 
he will plead that the plaintiff is Ills villein, or make pro¬ 
testation that the plaintiff is bis villein, and plead the 
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•tber matter id bar. And if they be at issue,” &c. See 
- Littleton, s. 193 . 

Now this section is to be thus explained: wliile tenure 
ill villenage subsisted, it was not uiiusiiai for villeins to 
set up fei^'iied actions against their lords, fur the pur< 
pose of obtaining their enfranchisement; for, since the 
lord was not liable to be sued by his villein, in a civil 
action, the very circumstance of his pleading thereto, 
was, hy implication, an admission that the plaintitf was 
not his villein. At the same time it was a general rule 
of law, (fur the law always favours liberty,) that the 
plflintill'might bring bis action in any other county he 
pleased, instead of confining himself to that in which 
the manor lay, to which he was regardant as a villein. 
Hut this rule gave rise to a manifest inconvenience; for, 
if the villein brought his action in some distant county, 
where* the enfranchisement of villeins was particularly 
favoured, and consequently where he had the advantage 
of, and was strong in trial against his lord, then if the 
lord look issue upon tlie question of villenagc, it would 
be decided against him; and if, on the other hand, lie 
pleaded to the special matter upon which the feigned 
action was brought, he necessarily admitted the enfran¬ 
chisement of his villein by implication; so that, in either 
case, he lost his property in the villein. “ For this cause,” 
says Littleton, “ it was enacted by the statute € Rich. II. 
that no advantage should be had of these feigned actions, 
but that the vassalageof the plaintiff should be still saved 
to the defendant, upon his protesting by force of the 
above statute, that the plaintiff is his villein,” and then 
pleading the special matter in bar.” The reader will ob¬ 
serve, that the words mistaken in the original are, ” where 
it is hard to try against his lord,” instead of, ** where he,” 
the villein, ” is powerful or strong in trial against hi* 
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lord oi il est fort a trier enters son seigneur 4 It is almost 
needless to remark^ that tins section explains the doc¬ 
trine of pleading with a ** protestando^* and which Lord 
Coke, therefore, accurately defines to be the exclusion 
of a conclusiofh 

Again; lc». us take the foiiowing section, which is, 
plainly, contradictory and unintelligible, according to the 
present reading. 

# 

" Another matter they allege fora proof, that, before 
the statute King IMvvard Ill. made rliu .34tb year of his 
reign, by which statute noii'Clain) is ousted, &c. the law 
was such, that if a fine was levied of certain lands or te¬ 
nements, if any that was a stranger to the line, had 
right to have and recover the same (unds or teiieinents, 
if he came not and made hie claim thereof within a year 
and a day next after the fine levied, lie shall be*i)Qund 
forever:” quia dicehatw quod finis fiuem lilibnx impoiie- 
bat. And that the law was such, is proved by the statute 
of Westni. 2. de donis co/iditionalibns, where it is spoken, 
if the fine be levied of tenements given in tlie tail, &c. 
quod finis ipso jure sit nutliis, nee habeant hfrredes aut illi 
ad quos spectat reoersio, (licet plencc aitatis fuerint in /In- 
glia el extra prisonam,) necessitatem apponere clameum 
suum. So it is proved, &c. See Littleton, a. 441. 

Now, in the first place, it is not intended to prove, 
that before the statute 34 Ed. III. the stranger to a fine, 
who made not his claim within a year and a day, was for 
ever barred, &c.; but, on the contrary, that if such 
stranger was out of the realm, at the time of the fine le¬ 
vied, &c. he was not barred, though he made not Ids 
claim, &c. And, secondly, as the law is here stated, in 
the preceding part of the section, it is not proved by the 



words of tho statute, de donis^ &c* but the very reverse it 
proved. In order, then, to restore this section, as we luay 
presume it to have been origiuaUy written by Littleton, 
Z should read as follows Another matter they allege 
for proof, (of the allegation contained in the sect. 440. 
that a disseisin and descent shall not bind the disseisee, 
who is out of the realm at the* time, &c.} viz. that before 
the statute of King Edward III. made the 34th year of 
his reign, (hy which statute tiomcluim is ousted, &c.) the 
law was such, that if a fine was levied of certain lands or 
tenenieuts, if any that was a stranger to the due, had 
right to have atid recover the same lamls and tenements, 
if he came not and made his claim thereof within u yea^* 
and a day next after the fine levied, he was for ever 
barred quia dicebatur quod ftuisfinem litihus imponebaU 

But if he were out of the realm, at the timcof tlic One 
levied, or in prison, or not of lull age, ho was not 
barred, although lie made not liis claim,&c. And that 
the law was such, is proved by the statute of West. de 
donis^ &c. 

Ill the section 447. it is said, that releases of all like 
right which a man hath in certain lands, &c. it behoveth 
him to whom the release is made, in any case, that he 
bath the freehold in the lands, in deed or in law, at the 
time of the reltasc maile/* But liow comes it, then, (as 
we read in tiie section 44p.) tUat*^ in some cases of re* 
leases of all ttic right, albeit that he to whom the release 
is made, hath nothing in the freehold in deed, nor in 
law, yet the release is good?’* As for example : suppose 

A. disseises B. and then leases to D» for life, and alter* 
wanls B. releases to A.; Or, in the event of the death of 

B. suppose C. being the heir of B. releases to A*; this is 
a good release per miUer and tester le droit of the dissci* 
see, and yet tiic releasee had nothing iu the freehold. 
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The present difficulty is occasioned by the wrong tran's* 
iation ot the word **aucun." Aucuu s'emp/oie dans le style 
moTOliquet et du palais, pour quclque, yuelqu’itn. We 
ought, therefore, to read as Ibllows: “ It behoveth iiim 
to whom 'the release is made, in some cases, that he hath 
the freehold, &c. For in every case,” &c. There is an¬ 
other example of the same word wrong translaied, the 
section 640.) where it is said, reserve unto him ” no” new 
service, instead of “ any” or “ some” new service (19). 

In the section 407. the words esteant I'enfans deins age, 
are translated—“ being an infant within age,” which 
makes the reference to the heir of the alienee, instead of 
'* the infant bein^ within age,” which applies to the dis¬ 
seisor who made the alienation. 

Again, in the words, encontre touts gents, are trans¬ 
lated, ” against all nations,” instead of‘^against all per¬ 
sons.” Sect. 86. And again, we read of usages after the 


i(l9] A knowledge of the French language, is no unnecessary 
part of the education of the law-student, if only to enable him 
to understand the numberless words of French derivation with 

s 

which our law-bookdabouodp and which are eometiines strange! j 
mifftakeiK Thus it U said ^^aod od the other side it should be 
arrecUd great folly in her to be ignorant of her own title«’* 
Coo Litt. 173« b. Upon which we find the following note* 
** This word arrecifdf which is so uncommon that I cannot find 
it noticed in any dictionary 1 have seen, is apparently used*for 
re€koH<d* Lord Coke seems to borrow it from Littleton’s use 
of.Hhe word rttfCf at the beginning of the section here com¬ 
mented iipoos See note 39, to Cos Lilt* I73« b. ifith* edit* Butj 
with all due deference* 1 presume* that the word arrected was 
formed from the French arriii, adjudged* and it serra reflate 
have been used for il earn arriU, it shall be adjudged. 
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same time, and coDtiotHince after the limitation, &c. in¬ 
stead of from the same time, and from the limitation, &c. 
puis h dit terns, and puis le dit limitation, SiC. S. 170. 

In the section 195. we have a wronj' translation of the 
word ” maintenant,” which does not mean *' by and by,'.’ 
but without delay, pre^iently, forthwith. “ And he shall 
shew his matter forthwith, how he is his villein,” &c. 
The same word occurs in the section 127- and is tliere 
rightly translated. 

In tlie section 298. instead of, '* because thegrantee had 
nothing,” &c. which makes the passage obscure and un¬ 
intelligible, we should read, " because the grantee ‘ hath’ 
nothing in the reversion of the land;” per cco que le gran¬ 
tee n’ad rien eh le reversion del terra, Sfc. 

0 

In the section S05. it is said,*’ if a joint estate be made 
to the husband and wife, and of a third person,” &c. in¬ 
stead of, “to the husband and wife and to a third per¬ 
son," dec.; d le baron el sa femme, et a la tierce personne. 

In the s^tion 311. instead of, *' because they have not 
but one Joint title,” we should read, “ because they have 
but one joint title per ceo que its n'ont forsque un joint 
title. 

In the section 313. the true reading is, and for these 
causes, before partition between them, they shall have 
one a.'isise, and not, ‘ an assise’.” For the question is, 
not of the assise, but whether or not they shall have o/ie 
or two assises. In the same manner, again, in the section 
S16. we should read, *' the tenants in common shall have 
one action of debt against the lessee, and not divers ac¬ 
tions," &c. 
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In the section instead of,#Bnd if such feoffee wilt 
not tuke such estate/' &c. we should read, “ and if such 
feotVee wilt not make such estate/’ &<-.; viz. to those who 

4 

ought to have the estate by force of the comlition. 

III the section 354. we should read, upon'condition 
that the feoffee shall re-infeoff,” &c. and not " upon con¬ 
dition that * if the feoffee shall re-infeoff/* which is un¬ 
intelligible. 

In the section 381. we should read, ” but in his count 

% 

be shall declare,” &c. and not ” but in this count,” &c.; 
for no mention has been yet made of any count. 

In the section 389. the words ” for years” are an inter¬ 
polation, and involve a contradiction in terms. Si un 
abbi fait un tease d un homme d aver et te/ier d lay durant 
le temps gue te lessor est ahbi, en cest cas, le lessee ad 
estate pur terme de savie demesne. In this case the lessee 
hath an estate for term of his own life •, but this is upon 
condition, &c. 

s 

I 

In the section 515. %v6 shouM reai)/* knowjll men, &c% 
that Ij A. of B. have ratiOed, approved, and confirmed to 
C. of D. the estate and possession which he hath of and 
in/’ &c. and not ** which I have of and in/’ &c. And so^ 
again, in the Latin words, we should read, ** quos habei*' 
&c. and not quos habeo** 

In the* section 559' it is said, “ and after the lord grant 
his services to the wife and bis heirs,” &c. instead of 

the services to the wife and her heirs; et puis le seignior 
grania les services d la femme et ses heires. 

In the section 579. we read, the lord may not dis- 
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train," for “ the grantee may not,” &c.; and, “ the lord 
shall have the wardship," for " the grantee shall have,” 
&c.; and, “ the lord shall have the tenancy," for “ the 
the grantee shall have,"&c. 

In the section (> 0 l. [ would read, and this warranty' 
descend upon his issue," and not “ descend to his issue." 
The distinction is, between a warranty which descends as 
a beneficium to the heir, and a warranty which descends 
as an onus upnn the heir*. We have also to make the 
same correction in the sections 602. 603.718* 736. and 
739. 


In the section 629. we. should read, ** the reversion in 
fee simple, which the grantee had by the grant,” &c. and 
not “ which the grantor had;” for the grantor was, in 
this case, the tenant in tail himself. 

In the section 639. we should read, *' because the 
grantor had nothing, at the timeof the grant, in the right 
of the wife,” &c. and not in the right of “ his” wife; for 
it is not the husband who is here spoken of, but the heir* 
of the husbnd. 

In the section 641. we should read, *' discontinue a 
tail,” &c. for “ discontinue a deed,” &c. And note, tl\pt 

matter in fact means no more than what is elsewhere 

« 

called matter in deed", or matter in pais*, in contradis¬ 
tinction to matter of record. ' 

I 

In the section 660. the words, for although such 

t See the tectiooe 716. 73$. 748 . a Co. LiU. o. 

And f«e Co* Liu. 309. o. 876. «. z Co. UU. lU a 

where thie dietinetjon n eery ekarly 

marked. 
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beir,” &c. would have been more accurately written, 
“ and although such heir,” &c, for this is rather an am- 
pliiication than a conclusion. 

In the section 6S2. instead of the word “ escheated,” 
we should read, “eschewed.” Littleton 8ay§» “ un/ran& 
tenement en le ley est esekeate et jectc surluy." A free¬ 
hold in law is eschewed (fallen to) and cast upon him, 
&c (20). 

In the section 719* for “ unless the brother dieth with¬ 
out issue male,” we should read, “ if the brother dieth,” 
&c. ; for it is only in the event of the brotlier’s dying 
without issue male, that the heir female can have any 
claim at all. 

In the section 742. where it is said, “ and dieth with¬ 
out issue,” [ should read, “ and the ancestor dieth with¬ 
out issue”; for it is not the disconlinuce, who is 
here spoken of, nor the feoffee who hath the estate upon 
condition, but the collateral ancestor of the tenant in tail, 
who made the warranty. 

In the section 744. we should read, “ but if the feoffee 
had made an estate to the uncle, (meaning the uncle of 
the tenant in tail mentioned in the preceding section,) and 
not“ to his (the feoffee's) uncle.” And so again in the 
section 748. we should read, “ if after the feoffee, by his 
deed, release to the uncle,” and not “ to his uncle.” 


(so) Eschewed (devolved* or fallen to,) comes from the French 
icku; or* as it was anciently written escht. See the Dietionaire 
de VAccdfmie; articlei ecAoir* But the w< escheated*^ 
can only apply to the lord of the fee* and to no other* 
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Again, in the sections S5. and 36. we read heir in 
cial tail/’ instead of ** tenant in special tail /’ in the sec¬ 
tion on. we read, ** commons/’ for ** commissioners/* in 
the section 135, we read, ” heirs,** for “ ancestors/* and 
so forth. 

And here, by the way, it may not be improper to re¬ 
mark, before we proceed to notice tlie same sort of errors 
in the Commentary, that after the section 3^. in Littlctfni, 
we ought to read the section 59. which is a continuation of 
the same doctrine, and is evidently misplaced where it 
now stands. Again, the five sections 304, 305, 30(1,307# 
and 308. belong more properly to the chapter on releases. 
Again, after the section 334. we should read the section 
337. which continues and explains the same dootrinc. 
And, lastly, the concluding part of the section (>34. be¬ 
ginning witli these words, ** and aUo the heir of tlie lujs- 
band/’ &c. sliouhi be read after the precc<liHg section, 
633. and not where it now stands* 

Again, we read in the Commentary, “ th?»t if the fa¬ 
ther maketh a lease for years, and the lessee enterctli ami 
dieth, the eldest sondieLh during the term, before entry 
or receipt of rent, the younger son of the iiaif-blood shall 
not inherit, hut the sister; because/’ &c. Co, I.iti. 15. a. 
The true reading is, “if the lather makes a lease for 
years, and the lessee enters, and then the father who 
made the lease dies, and afterwards the eldest son dies 
during the term, before entry or receipt of rout, the 
younger son of the half-blood shall not inherit, but the 
sister; because/’ &c. 

Again, it is said, “ if a man grant a rent-charge to a 
man and his heirs, and dicth, and bis wife bring a writ of 
dower against the heir, the heir, in bar of her dower, 

1 8 
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claims lliesame to be an annuity, and no rent«charge: yet 
the wife shall recover,” See. Co. Litt. 144. b. The true 
reading is, ” if a man grant a rent'charge to a man and 
his heirs, and the grantee of the rcnt-ckarge dieth, and 
his wife bring a writ of dower against the heir, and 
^he heir, in bar of her dower, claims the same to be an 
annuity, and no rent-charge; yet the wife shall re¬ 
cover,” &c. 

Again, let us take the three following sentences, by 
way of specimen, of the obscurity arising from mere de¬ 
fective punctuation. 

1. If a lease be made to A. for the life of B. the re¬ 
mainder to C. in fee, A. dietli before an occupant enter- 
eth, here is a remainder without a particular estate, &c. 
Co. Litt. Sf>8. a. 

For he that is privy and immediately tenant to the 
lord must attorn; and that is in this case: the tenant for 
life, and so of the other side if a seigniory be granted to 
pne for life, the remainder to another in fee, the attorn¬ 
ment to the tenant for life, is an attornment to the re¬ 
mainder also. Co. Litt. 319. b. 

3. And albeit a particular estate be made of lands by 
deed, yet may it be surrendered without deed, in respect 
of the nature and quality of the thing demised, because 
the particular estate might have been made without deed; 
and so on the other side. If a man be tenant by the cur¬ 
tesy, &c. Co. Litt. 338. a. 

' Of these the true reading is as follows:— 

■1. If a lease be made to A. for the life of B. the re- 
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maincier to C. in fee, and A. dieth; before an occupant 
eiitereth, here is a remainder without a particular estate, 
&c. 

S. For he that is privy and immediately tenant to the 
lonl must attorn; and that is, in this case, the tenant for 
life. And so on tlie other side, if a scignory be gnuited 
to one for life, &c. 

3. And albeit a particular estate be made of lands by 
deed, yet may it be surrendered witliout dee<l, in respect 
of the nature and quality of the thing demised; boranse 
the particular estate might have been inatle without deed. 
A mi so on tlie other side, if a man be tenant by the cur- 

4 

tesy, &c. 

Again we read " tenere dt for '*tenere dc domino 
feodi" Co. Litt. l.a. 

And " a/iis in/eodo,” for“ a/ius in/eodo.” * Co. Litt. 

1. b. 


And “ mortui saculo,” for“ mortals sceculo". Co. Litt. 
3. b. 


And “ coterelli are mere cottages,” forcottagers.” 
Co. Litt. 0 . b. 

✓ 

And *' because there is no more than 12,” for “ because 
there are more than 19.” Co. Litt. 6. b. 

Again, it is said, ” if tlie father maketh a lease for years, 
and the lessee enteretb and dieth, the eldest son dieth 
during the term before entry or receipt of rent, the 
younger son of the half-blood shall not inherit, but the 
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8is[cr; because,” &c. Co. Litt.l5. a. Of this the true 
rea*liiig is as follows; “if the father makes a lease for 
years, and the lessee enters, and then the father who made 
the lease dies, and afterwards the eldest sou dies during 
tlie term, before entry or receipt of rent, the younger son 
of the half-blood shall not inherit, but the sister; be¬ 
cause,” &c. 

Again, we read, “ descent,” for " disseisin.” Co. Litt. 
30. a. 


And “ three or more years,” for “ three or four years.” 
Co. Litt. 45. a. 

And " tlie law,” for “ the lord.” Co. Litt. 127. a. 

Again, we read, “also of such a rent as maybe granted 
without a deed of writ of annuity doth not lie,” &c. Co. 
Litt 145. a. Of this the true reading is, “ also of such a 
' rent as nAy be granted without deed, a writ of annuity 
doth not lie,” &c. 

Again, we read, “ his election,” for*' my election.” Co. 
Litt. 145. a. 

And “ if he which hath the rent dieth, the survivor 
shall distrain,” &c. for if he who hath the dieth, 

the survivor shall distrain,” &c. Co. Litt. 147. b. 

And “ the lessees enter,” for “ the lessee enters.” Co. 
Litt. 174. a. 

And “ he that recovereth,” for “ he that recovered,” 
(meaning the joint tenant who was first summoned apd 
severed.) Co. Litt. 188. a. 
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And “ the feoffor," for “ the Jejisor;" and. again, " the 
lessor," for " the lessee." Co. Litt. 003.n. Anti " tlie 
grantee,” for the grantor be unjustly disturbed," &c. 
Co. Liu. 004. a. ' 

And ” the conusee,” for "the conusor." Co. Litt. 20 (i. a*. 

And " the feoffee," for " the feoffor shall retain the 
land,” &c. Co. Lilt. 018. b. 

And "(lie without heir,” for “die without issue." 
Co. Litt. 041. b. 

And "any estate or freehold," for "any estate o/ 
freehold." Co. Lilt. 249. a. 

And " so it is not an intrusion," for" so it is of an in* 
trusion." Co. Litt. 243. a. 

I 

And plaintiff or defendant/^ for ** plaintiff or de- 
mandantJ* Ca Litt. S57* a*. 

a 

And ** a minori ad for d majori ad fninus»^ 

Co. Litt S60. a. The argument in this case^ is as fol¬ 
lows: if a recovery, whicli is matter of record, shall not 
bind those who are in prison, by reason of their default 
for want of answer, &c. a fortiori^ they shall not be 
bound by a descent which is only matter of deed, and not 
of record <fuod inmajari non valel, 7ton ^alebit in minoru 

Again, we read, “ an annuity that the person ought to 
pay,” for" an annuity that the parson ought to pay.” Co. 
Liu. 26<3. a. 

And* " the disseisor," for “the disseisee.” Co. Liu. 
277.0. 
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And “ the disseisee,” for “ the disseisor.” Co. Litt* 
277. b. 

♦ 

Again, we rend, ” if the plaintiff, in a personal action, 
recovers any debt, &c. or damages, and is outlawed after 
judgment,” &c. Co. Litt. 288. b. Ofthis the true reading 
is, ” if the plaintiff, in a personal action, recovers any 
debt, &c. or damages, and the defendant is outlawed after 
judgment,” &c. (lor it would be absurd to suppose the 
plaintiff to be outlawed upon his own suit.) 

.Again, we read, “releases,” for “ leases.” Co. Litt. 
290. b. 

And “ the heir of the disseisor,” for the heir or the 
disseisor. Co. Litt. 298. b. 

And “ because thestate ofthe land was in Atm,” instead 
of “ because the state of the land was in themf (mean¬ 
ing the fcofl'ees, and notthecertut que use here spoken 
of.) Co. Litt. 302. b. 

I 

And “ for by the release of the seigniory, rent-charge 
or common are extinct.” Co. Litt. 30». a. Of this the 
true reading is, “ for by the release, the seigniory rent- 
charge or common is extinct.” 

And “ no service of another cannot be reserved,” &c. 
for “ no service of another nature can be reserved,” &c. 
Co. Litt. 305. a. 

Again, where the words are, “ they in the remainder 
ought to have acquittal.” Co. Litt. 312. b. The true 
reading is, “ the teuaut to the attornment ought to have 
acquittal.” 
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Again, we read, “ release, Harriot, or the like," for 
“ relief, heriot, or the like.” Co. Lilt. 314. a. 

And “ without warranty,” for “ with warranty.” Co. 
Litt. 326.b. 

And ” attornment of the lessee for years, of a release," 
Icc. for ” attornment of the lessee for years, to a release," 
See. Co. Litt. 330. b. 

And ** si pars rea accipiat de pUnitudine," tgc. for " si 
pars rea escipiat de plenitudiue," Sje. (if the defendant 
plead in abatement that the church is full, Ac.) Co. 
Litt. 344. b. 

And ** a new writ of entry,” for " a new right of eu» 
try." Co. Litt. S4U. a. 

\ 

And saum tenementum in possessione!^ for ** suum te* 
nentem in possessione^^ his tenant in possession^ and 
not his tenement*) Co. LitU S8S. b. 

• 

And he to whom it was made had nothing in the 
land/* &c. for ** he who made it had nothing in the land/* 
(meaning the vouchee himeelf, who made tlie con* 
flrmation with warranty.) Co. Litt. 385. a. 

Et catera ejusdem generis! Upon all which it may be 
remarked in the words of one of our poete 

The iaventioD ell admire* and each that he 
Was not himself the inventor; so easy is found 
Once found, what yet unfound^ most would have thought 
impossible. . ^ 

And now, having shewn the nature of the dif&cultiea 
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to be surmounted in this course of study, I shall proceed 
to tlic next point to be considered, and which wilt gon* 
stitute the third part of our present Inquiry; “ the en¬ 
deavour to illustrate by example, the method of sur¬ 
mounting them." The explanation of the legal theo¬ 
rems which follow, are, therefore, submitted to the peru¬ 
sal of the studious reader for this single purpose. 1 do 
not pretend that they ofl'er any thing new or interesting 
to lawyers, but 1 presume, with submission, that tliey 
will fully Buliice to enable the liitherto unassisted and 
unprepared student to judge for Inmself of the sort of 
professional tuition he stands in need of, i/t order to make 
himself master of the Institute. Seneca gives us a piece 
of admirable advice upon the study of ethics in general, 
which applies most forcibly to this distinct branch of 
them in particular. He roconnnciids it to us, in the lirsl 
place,,to ascertain the object of our sluilies; secondly, tu 
determine upon the plan; and thirdly, to look out for 
some intelligent professional Instructor tu assist us in the 
prosecution of it. For it is of the greatest importance, 
(he observes,) that we should not follow the common 
herd, like cattle, preferring what it is the fashion to do, to 
that which we ought to do. This acquiesence, without 
judgment, in the practice of “ the many,” perpetuates 
among us the most pernicious errors (SI). 


(21) Decernatur prinittm et quo tendamus, etqu&; non sine 
perito aliquo, cui jam explorata sintea, inqute procedimus. Ni¬ 
hil enint maglti prtestandum quim iic pecorumritu sequamuran- 
tecedentiumgregem, pergentes nonquaeundumest, sed qu4itur. 
Dum uoutquiBque mavuh credere quam judicare, veriat noe et 
prsecipitat traditus per mauus error. 



ON 


THE SCIENCE OF THE LAW, 

I 

^C. ^C, 


PART III. 


Of the Method of illustrating the Imtilule^ ^c. ^c. 

I )iAVE endeavoured, in the two preceeding divisions oi' 
this Inquiry, to shew how totally iiiaiieqiintc is the sys¬ 
tem “ of copying precedents in an oflioe,” and " of read¬ 
ing and common-placing Blackstone’s Commentaries,” in 
order to educate and form the student to be a lawyer; and, 
secondly, to point out the merits of that far better plan, 
recommended by an eminent and learned judge, of bend¬ 
ing our whole mind and application to the study of “the 
Institute.” The difficulties attending the prosecution of 
this course of study, have been also fairly staled, as well 
as the nature of the information to be derived from it. 
And now, to explain and endeavour to illustrate, by ex¬ 
ample, the method of reading and expounding the doc¬ 
trines in question, which at the same time that it will 
serve to get rid of every difficulty, wifi ensure the desired 
attainment of the advantages of a iaic-education grounded 
on the teaming of the Institute,, is the next point to be 
considered. ” For, in a case of this kind,” says Lord 
Coke*, ** it is not sufficient to tell one generally, what he 


a Co. Lilt ISO. a. 
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should do, but to direct him how and in what manner he 
should do it/’ I should hope too, that no such assistance 
to the student having been hitherto suppUed,'(at least to 
niy knowledge,) by any other gentleiuaii of the profes- 
sioni I may venture, without the risk of incurring the im- 
{>utation of extraordinary presumption, to give publicity 
to the following humble specimen of my present labours. 
At all events, the path will be left still open; and it is not 
improbable, that even what is here suggested, may be the 
means of inducing others more equal to the task, and of 
more tried experience, to afford us the benefit of their 
better counsel and direction. The argument is for in¬ 
struction, and not for victory :—henigne lector, utere tuo 
judicio, nikil euim impedio. 

Let us begin, then, with tlie following extract from the 

first chapter of the (irst book of Releases^ And here it 

$ 

is to be observed, that, within the compass of only half a 
poge, we have no less than eight distinct legal theorems ; 
which may serve as a sort of specimen to bring the reader 
acquainted with the abridged and compendious character 
of the learning of the Institute in general. 

For example:---" If the obligee make the obligor his 
executor, this is a release in law of the action, but the 
duty remains, for the which the executor may retain so 
much of the goods of the testator. 

" If the femme obligee take the obligor to husband, this 
is a release in law. The like law is, if there be two fem- 
ines obligees, and the one take the debtor to husband. 

“If an infant of the age of seventeen years release a 


b Co. LUl. 964. b< 
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debt, this is void. But if an infant make tlie debtor his 
executor, this is a good release in law of the action. 

“ But if a femme executrix take the debtor to inis- 
baiid, this is no release in law; for that should be a wrong 
to the dead, and in law work a devastavit, wliieh an act 
in law shall never work. And so it was adjudged in the 
King's Bench, Mich. SO and 31 Kiiz. in which case I was 
of counsel. 

“ But, it is to be observed, that there is a diversity be- 
tween a release in deed, and a release in law : for, if the 
l>eir of the disseisor make a lease for life, and the dis« 
scisce release liis right to the lessee for his life, his right 
is gone for ever. But if the disseisee doth disseise the 
heir of the disseisor, and make a lease for life, by this 
release in law the right is released but during the life of 
the lessee: for, a release in lawshall be expounded more 
favourably, according to the intent and meaning of the 
parties, than a release in deed, which is the act of the 
party, and shall be taken most strongly against himself; 
and so in the case aforesaid, where the debtor is made 
executor.” * , 

Now the way in which I would endeavour to explain 
the foregoing theorems is, according to the subjoined 
reading:-- 

1. If the obligor make the obligee Ids executor, (for 
this was what Lord Coke intended, as fully appears by 
the concluding sentence, “ for the which he may retain,” 
&c. and not as it stands in the present reading,) I say, 
then, if the obligor make the obligee his executor, and 
the latter accepts the executorship, it is in law a release 
of the action. Why? Because the creditor, by becoming 
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ihe executor of bis debtor^ bas put Uimself in the situa^ 
lion to have no one to !iring liis action agoinsl but lum« 
self; qut)d esset absurJnm. Hut, notwitlistainHug ho has 
thus hy implication rt leasecl the n«etion, thii* does not ex'* 
tinguish the origmal debt or duty, which reu/ains still 
uiisatisfied; and because the law nevor works a wrong or 
injury to any nian(l)« he is therefore' allowed to retain to 
the aniount of the debt, out of the ptrsonal estate of the 
testator, which he has in his hands, in the same manner 
as if he had sued for un<l recovered it against any other 
executor (2)« And, therefore, if the obligor (3), &c. 


(I) Legis conaiructio non facitinjuriam; et jus respicit cequi* 
tatenu Co» LitU ^4. b. 183. a. 

(^) Tn ihe Jfome tnann^r as if ht had sned for and recovered ii 
agaiHit anjf other executor; that is to say, without prejudice to 
creditors of a hi^er degree* For whcrcf the assets are not suf¬ 
ficient to cover all the debts, the executor must first satisfy the 
judgments and specialties, before he discharges the simple-con- 
tract debts. At the same time it is to be observed, that the 
doctrine of the priority or preference of debts, is only in the case 
of ** legal,** and not of ** equitable** assets. For, in the latter 

e ^ 

case, cequalitus est aguitast^ Thus, for instance, if lauds are de¬ 
vised to trustees for payment of debts, debts by simple contract 
and by specialty shall be paid in proportion ; and, though the 
trustees are creditors to the testator, or sureties for him, they shall 
not be allowed to prefer themselves. 2 Chan* Cas* 54* 
But if lands are devised to an executor, they become ** legal** 
assets, and the debts shall be paid In a course of administration, 
uccorditig to the precedency and priority at law. Ventr* 63. 2 
Ch* Rep. 26^. 2 Ch. Chs« 248. Hob. 365* So that if the assets 
are legal, they must be administered in a regular course, accord¬ 
ing to the degree of the debt; but if equitable only, all debts, 
of whatever degree, are to be paid equally* 

(3) If the debtor is made executor, it is a release, in lew, of 
the aelioD, (for the same reason,) and on/y that; for the debt re- 



127 


2. Suppose A* being indebted to B. {a woman,) in a 
bond of 500/i they afterwards intermarry; it is a release 
in law to the husband, both of the action and of the debt* 
In the first place, it is a release of the action, because 
the husband and wdfe are, in the eye of the law, but one 
person; neither can she bring any action without hi^ 
concurrence, and in Ids name as well as her own. Se* 
condiy, it is a release also of the debt, because the act of 
marriage is a gift, in law, to the husband, of all the wife’s 
personal property, whether in possession or in action (4). 
And, therefore, if the femme obligee, 

S. Suppose A. being indebted to R. and C* (two wo* 


niuins uiiextiiiguishod, and will beheld to be asset*. Thus, 
where u testator left his father :ind nephew (wIi^Kretl him 
each,) his executors, and named no residuary legatee, it was held 
that this was u trust for the next of kin; the appointment of ii 
debtor exec utor being, in no more than purltiig with the 

action. See Carey v. Gooding. Trim 30 G. 3. 

(4) Things ill action,* ae debts due to the wife by bond, &c« 
which are to be demanded by action, a|^e only so far vested in the 
husband, by (he act of marriage, that he may reduce them into 
possession when he aill; for, if he dies in the lifetime of the 
wife, without having made this alteration, thc-y shall survive to 
her. And so, on the utlier bund, the death of the wife^ 
in the life-time of (he husband, they shall not survive to him, as 
things iu possession, nor shall he have any right to them, but 
only as her adiinuistrator, the statute of distributions [stat. 22 & 
23 C« 2.) not extending to the estates of /rmmes coveries. But, 
in the case now under consuierutioii, as the husband cannot bring 
the action ngsinst himself, <juod esset ebsurdvm, he is, therefore^ 
considered, iu the eye of the law, to be tci the same condition, 
us if he had really done so, und thus reduced the debt into pos* 
session. 
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men,) in a bond of 500/. intermarries with B.; it is a re¬ 
lease, in law, of the whole debt. Why ? Because where 
two join in a bill or bond, they hold themselves out to the 
world us partners, ns tiir as relates to that transaction, 
and are, therefore, to be treated as such. Accordingly, 
payment lu one is payment to both; and the acquittal or 
release of tlie one, may pleaded against tire other; for a 
release and acquittal are in effect the same thing. And 
as It is of an express release, which is called a release 
in deed, so it is of an implied release, which is called a 
release in law, and such is in this case the marriage. 
And, therefore, the like law, Ac. 

4. If an infant, of the age of seventeen years, release a 
debt, it is a void release and of no effect; for the law so 
far favours infants, as not to permit them to do any act that 
may by possittity turn out to be of injury or damage to 
them. But, u an infant of the age of seventeen years, 
make his debtor his executor and die, it is a good release, 
not only of the action, for the reasons already stated in 
the foregoing propositions, but likewise of the debt itself, 
by way of gift or legacy (5). For, since an infant of the 
age nf seventeen years^is allowed in law to appoint* an 

c See the note SS, to Co. LUt. 19. b. 


( 5 ) It wa6 formerly a settled notion^ that where no residuary 
legatee was appphited by the will, the undevised surplus of the 
testator's personal property, devolved to the executor's own use, 
by virtue of his executorship. Perk. 5^S« The law, however, 
is now so far changed, in this respect, that, where there is sufli* 
cient upon the face of the will, by means of a competent legacy, 
or otherwiae, to presume that the teatator did not intend his ex« 
ecutor should have the residuum or undevised surplus, it will be 
held to be a trust, in his hands, for the next of kio. 
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executor, it is but reasonable that he should be allowed, 
at till! same age, to bequeath, according to bis discretion, 
the personal property wliich is to Ire administered by the 
executor. And he cannot exercise this right to hia own 
prejudice or ilamage'; the-quesiion of properly, in this 
case, being no longer Iretvveen him and the legatee or“ 
grantee, but between the executor ami thcMiext of kin,' 
whether the one or the other of these shall be benefited 
by. tile disposal of the infant's personal property after his 
'Iccease, And, therefore, if an inlaut,’&c. 

5. If A. having a Irond against B, makes C. (a woman.) 
liis pxccutri.x, and dies, and afterwards B. and C. iiitrr- 
, marry; this is-a suspension of the action during tin; co¬ 
verture, for the reasons above stated; but it is no icli-a.se 
of the debt from tbc wife to the busband; ^r tbe exe¬ 
cutrix bits no more than a (pinlirted or irusPjiropcrty in 
tbe ctfects of tbe testator, subject to all bis debts, lega¬ 
cies, and the like. Ami, therefore, if a femme e.xecu- 
tri.x, &c. 

0. A. was disseised by B. who, a^r five years’ peace- * 
able possession, (as required by tlicsfa'Tite y2 II. VI 11. 
c.33.)(ff) (lied seised, and the land descended to bis licirC. 

In this case A.’s entry was taken away by the descent, 

___ 

(C) The *^tatate 39 IL 8» c. 33. enacts, that if anj person 
disseises or tarns anotlier out of (wsseasion, no descent to the 
heir of the disseisor shall take away the entry of him that hath 
the right to the land, unless the disseisor had five ycars^ peace-*, 
able possession next after the di*»Heisin, This» however, does not i 
extend to any feoffee or donee of the disseisor* mediate orimme- 
di«te« See Co. Litt, 938. a* 

K 


f 
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ntid turned lo a droit'*. Afterwards, C, made a lease for 
lifeloD.; and afterwards, A. the original disseisee, re¬ 
leased to D. Noiv A.’s right is thereupon extinguished, 
and gotie for ever; for, this being the release of a droit, 
and being also made to the tenant of the freehold*, is a 
'good release, and shall enure per extinguisher le droit 
of A. for the benefit, not only of D. the releasee, but of 
C. the heir of the disseisor, likewise. For the life-estate 
of D. and (he reversion of C. expectant thereon, eonsti- 
tulc btit one fee; and then it is a principle of law, that 
where a release is made to one who has a patticniarestatc 
or portion of a fee, it shall enure c<|uatly to the benefit 
of all who have the remaining or corrcspomling portions 
of the same fee. And, therefore, if the heir of the dis¬ 
seisor, &(-. 

7. A. wu5 disseised by B. who, after live years’ peace¬ 
able possession, died seised,and the land descended to Ids 
heir C. and afterwards A. entered upon C. (which he 
had no right to do, because his entry was taken away by 
the descent, and therefore such entry was a disseisin,) 
and made a lease for life to K. and afterwards C. reco¬ 
vered against K. in^jectinent. The question then arises, 
whether C. shall have advantage of the implied release, 
granted inclusive in the lease from A. to K. according to 
the doctrine laid down in the foregoing proposition?— 
Now, in this case, C. shall have no such advantagey and 
that for the following reasons; 1st. Because the release 
in question ^as but an adjunct to K.'s particular estate, 
which is determined; et suhhlato principali toUitur ad~ 
junctum. Sdly. Because the corresponding portion of 
the fee, that is to say the reversion expectant upon K.’s 


d 8«e Ibe a«te iss. (oCo. Litt. 
999- •• 


e See litt.Mct. 447 . 
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lifc^estatc wns assumed to be in A» himself, when he 
inacle K. his particular tenant; according to the maxim, 
both of law and of troinmon sense, om)ns privuOo pricsHp^ 
ponil habilnm. And, thirdly, because the rules of legal 
strictness, which are always to be observed in the con« 
struction of releases in rfeerf, (to prevent men from affect-' 
ing ambiguous or loose expressions', which they might 
be inclined to do, if afferwards at liberty to put their own 
construchon upon them,) do not apply to implied releases, 
or releases in faw, which are, therefore, to l>c more libcr^ 
ally interpreted, and in favour of the parties; quia iex 
neminifacit injuriam. And, therefore, if the heir of the 
disseisor, 

8. And so in the case aforesaid, (No. 4.) where the in¬ 
fant makes an express release, it is void; but,'where the 
release is implied in law, as in the case of his making his 
debtor his executor, it receives u more favouruble inter¬ 
pretation, and is held to be a good release* 

Again; ** R* brought an ejecthne /rwrr against E. for 
ejecting him out of the manor of D., which hu held for 
a term of years of the demise of®C.—Is* thcdcfcnthiul, 
pleaded that B. gave the said manor to P. and Katherine 
his wife, in tail, who had issue the deienJant, and 
after the donees in&oOed C* of the manor, upon condi¬ 
tion tlial he should demise the manor for years to K. the 
plaintiff, the remainder to the husband and the wife, &c. 
C. did demise the land to R* the plaintiff for years, but 
kept the reversion to himself. Wherefore, Katherine, 
after the decease of her husband, entered upon the plaint¬ 
iff, &c. for the condition broken, and died, after whose 
decease the land descended to Iv the issue ir> tail, Sec. 
now defendant; Judgment action. Exception was 
taken against this plea, because E. the defendant, inain- 

K 2 
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lainfJ liis t:ntry by fuirc of a conilition broken, and 
hlicw’Oil forth no deed; niid the plea was ruled to be good, 
l)ec:iuae the tlui*g was executed, and, therefore, be need 
not shew fori li the deed. Iv ote; the defendant being issue 
in tail, was remitted to the c.state-tail.’’ Co. Lift. 2(56.3. 

I 

Yon have here, I would say, the case of a title by re¬ 
mitter. A. nn<i B. bnsbaixi and wife, were tenants in tail 
of certain lamls, of wliich they made a feoffment to D. 
upon condiiion " to lease lo I',, for years, and to limit 
tho rtMiiaindcr to them y\. and B.” Upon this, U. made 
the lease to 1'.. for years, but, instead of limiting the re¬ 
mainder to A. and B. he kept the reversion to himself, 
which was therefore a brea«di of the condition. A. died. 
Tlifii 1), the willow entered upon I'., the lessee, for the 
condition broken, and died; and tlien the issue in tail en¬ 
tered j and now, upon an action of ejectment being 
brought against him by the lessee, for the remainder of 
Ills term, he (the issue in tail) sets forth these facts in a 
.s|>ecial pha in bar, and, thereupon, prays judgment ac¬ 
cording to the usual furni,** if the said plaintiff shall have 
•and maintain his said action thereof against him." I'o 
this the plaintiff deltiurs, and alleges, for cause of the 
demurrer, that the defendant had pleaded the condition 
broken, without having produced the deeds to prove it; 
which is contrary to an established rule in pleading, “ that 
whenever deeds are relied on, they must be regularly pro¬ 
duced in court," and that for two reasons; tirst, that the 
court may be able to judge, whether there are sufficient 
words to bear out the construction which has been put 
upon them; and secondly, that they may be proved by the 
witnesses, or other proof if necessary, which is matter of 
fact^ But the demurrer was over-ruled, and the plea of 


f Co. Lit. 19 t.b. 
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the defendant was adjudged to be good, because the re* 
nnHer was taken to be tlie or substance of the plea, 
and not tf»e l>reach of the condition, which was unlv nar* 
rauve and inaiter of indurctineiit to the defendurU*s title, 

ainl consequently not inruerial; for, he bring issue in tail, 

% 

the estate tail was imine<Uately executed in iiiin by the 
descent of the frecliold; Unit is to say, from the iiionient 
the iVccholtl in law was cast upon biin, by ibe descent, ho 
was instantly remitted to his more ancient droit in tail (7). 

Again; let us take the distinction between the entry of 
a disseisee to make a release to, or to tnki'. livery tVoni 
the flisscisor; for, ni the latter case, In: shall revest Ins 


(7) The (lortrine o( remitter, wlucli is always ruvoufirtl in 

law, lor the hukc of quieting the is fuuiido<l vqion t1iih 

cominoa-Heiise priin*i|rle, that the riglefnl cithrnual would nthei* 

wise have to bring his artimi H|^aint>t hiinsclf, (futul ^sset absur* 

dur>9. Where the law deprives u man of his^renieily without his 

own i jult, It places tiiai in the '>aine 4*oiidiUon, asif he Iiu<l luwfnily • 

• 

recovered by that remedy# The inaxiiuds, tjuvrl remerfio (U^ii- 
tutti»r, ipid re v^Ut si ralpa ub.ut, Uut w'herelhe [)urty lius no 
sucli inherent remedy, or comes tu the ckdeasibic title, by hi^ 
own wrong, or ia buircd by indcntuie, &c. he siiall there lia\e no 
advantage of the remitter# Thus, where A. an iidknl, anil jj. oi' 
full age, being join I-tenants, were disseUed by (\ who, aftir 
peaceable pObse.s.sion dining live years, died seised, and land 
descended to hi6 heir D. ami ufterwanis (A# being still an infajit) 
I># leased to A# and B# jointly. It was held, tiiat A. had title 
by remitter, berause his entry whs not taken'oway by the de scent 
from C# to Op by reason of his infancy. But B.V entry i*nt be* 
ing congcablc, he hud not the same title, but took under the 
lease from D. to which he consented, being of full age; an<l con* 
sequently A# and B. are now become tenants in common# ('a. 
Litt. 364* b. And sec t)ie note (WO) to 347- b. 
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ancient estate by his entry, but not so in the former. As, 

if it be af’reet) bc'tw»-en tiiedisseisor and disseisee, that 
the disseisee sliall release all his right to the di&seisor 
upon the land, and accordingly the disseisee enter into 
'the land, and deliver the release to the disseisor upon 
the land, this* is a good release, and the entry of the dis* 
seisee being for this purpose, did not avoid the disseisin; 
for his intent, in this case, dfd guide his entry to a special 
purpose. But, if the disseisor infeoff the disseisee and 
others, there albeit the disseisee came to take livery ; yet, 
when livery is made, the disseisee is remitted to the 
whole injudgnient'of law, as shall be said more at large 
in the chapter of remitter, in its proper place*.” 

Now, upon what point docs this distinction princi¬ 
pally turn, or how comes it, that, in llic latter case, the 
entry of the disseisee is not guided by his intent to a spe¬ 
cial purpose, as well as in the former? 1 answer, because 
the release is the disseisee’s own act, and he has himself 
determined the construction to be put upon his entry 
>for tlmt purpose; but the livery of seisin is the act of the 
disseisor, and not the disseisee’s own act; for if, in the 
latter case, there had been a deed indented, and the li¬ 
very had been made according to the deed, the deed in¬ 
dented being the net of both parties, the disseisee would 
have been concluded by it, and consequently would not 
have been remitted.^ But, in the present instance, the 
livery which h sup^sed to be without deed, or by deed 
poll, being the act of the disseisor alone, the disseisee is 
not concluded by it; and when the lioery is so made (to 
the disseisee and others,) the disseisee is remitted to the 
toAo/ein judgment of law, because his ancient estate was 
revested in him by his entry, and bis entry was lawful 
upon the wholes 

e Co. Litt.40. b. b Co. LUt. aso. t. a69. b. 



ia> 

Again, it is fiai<l, “ if an action of waste lie brought by 
baron I'jmme m reniainilpr in speciabtail, anil hang¬ 
ing the writ, the wile dietli without issue, the writ shall 
abate, because the action of waste must be ad exhirrcdd- 
tionein." Co. Litt. 285. a. Or, as Lonl CoUe has diflei- 
cntly wuriled the same proposition, in another place, “ if 
the I'.stue-lail determine, hiinning an action of waste, 
au/1 the [ihiiruiil' becomes tenant in tail after possibility, 
the action of waste is gone.” Co. Litt. 53. b. 

Suppose lands arc given to hnsiband and wife in frank- 
marriage, or to tlicm and tlie heirs of their two boilics, 
they are tenants in special lail'.and if they afterwards join 
in n lease for life, they arc tenants in special tail in rc- 
niaiuder^. If afterwards their lessee coirmrits waste, il 
is a forfeiture; and now they may cither enter for the 
forfeiture, or bring an action of waste, in which, by the 
statute of Gloucester, the place wasted shall be rccoveretl 
together with treble damages. Let us then suppose 
they bring the action of waste, and afterwaiils the wife 
dies before judgment. Now, by tlie death of the wife 
without issue, the husband is become tenant in tail alter 
possibility of issue extinct, the which is only a liii: 
holder; and, consequently, since the form of ilie wni. o! 
waste is to call upon the tenant to appear and shew canse 
why he has committed the alleged waste, &c. to the dis¬ 
herison f adexhreredationemJof the plaintiff, it follows that 
the husband can no longer maintSn thi!^ action. There 
evidently can be no damage to the disherison of a tenant 
in tail after possibility, 6«couje he has no 
and this the defendant may either plead in abatement, 
or may afterwards move in arrest of judgment. 


1 Liu. <(Ct. i6, f;. 


k Co. Liu. 40-A- 143. 0 . 
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■ Again; Lord Coke says, “ relief is no service, but 
uti iiiiproveinunt of the services, or au incident to the 
services, for which the lord may diGtrain, but cannot have 
an action uf iiel)l'; but his executors or adniinistrators 
may have an action of debt, and cannot distrain’." 


I slionld explain this doctrine as follows : a relief, at 
the common law is no service, but only an iiupruvement' 
of the service, or an incident to the service it was ori¬ 
ginally ill the nature of a fine or composition, winch tlie 
heir paid to the lord upon taking the land in succession. 
In the case of tenure by knight's service, the relief, 
amounted to a fourth part of the value of the land ; but, 
since the statute Charles II. for converting military 
into socage tenures, the value ofa common-law relief is 
universally one year’s rent, that being the relief which 
was used to be paid by socage tenants before the statute, 
and, consequently, snch reliefs can only be now due out 
of lands which are subject to a rent; for llie relief can- 
not be calculated if an annual .rent is not payable. But 

it is otherwise where the relief is due by express reserv- 

0 

ation, or by special custom; for, in these cases, the relief 
may be either more or less, and may be payable where- 
there is no yearly rent. With respect, then, to the relief 
by the common law, which is here intended, “ the lord 
may distrain for this.” Why > Because it is due of com¬ 
mon right upon the death of the tenant; and so it is in 
the case of a relief m • by reservation; the remiady by 
distress follows of course; for, although the relief itself 
is no service, yet the fealty (to which the relief ia in¬ 
cident,) is an inseparable incident to the tenure, and the 
remedy by .distress is an inseparable incident to the 


I Co, Litt. 88. b.' 
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fealty (8). " But the lord cannot have an action of debt.” 
Why? Because the law has provided him anotherand 
iDoie appropriate mneJy; for the relief is not payable at 
ail events, as a heriut is, but only in case of taking up the 
lands in succession; and, therefore, as the land is prinei- 
puliy bound in this instance, tlie law gives tlie remedy 
** by distress.” But the executors sin<l administrators 
may liave an action of debt.” Why ? Because they have 
no other remedy; for the remedy “ by dislresa,” was in 
respect of tlie fealty, and the fealty and the relief are 
now distinel".” 

• 

Again, iitidcr tlie head of tenant foryears, we read as 
follows: “ if two coparceners be, and one of them let lier 
part to anoi her for years, and after,upona writ of parti¬ 
tion brought against the lessor, too little is allotted to the 
lessor, it is lioiden by some that the lessee cannot avoid 

Set Co. Lilt. 47 . U 146 . b. 162 . b. 


(3) Tlierc U u dUtinctiont in law» iietweei) separable and in* 
separable uicideiita. As for example: fealty is an inseparable 
incident to every tenure^ except fraiikalmoi^ne; htf wherever 
there is a tenure* the law creates the fe.(!ty* in order to oidi|{e 
the tenant to be faithful and loyal to the lord of whom he holds; 
blit, excepting the fealty* all other services are only separable in¬ 
cidents* and may be severed from theMnnre. Co. Litt. P3« a. 
Again* wherever there is a service* b^Rtich l^nds or tenecnents 
are holden* the law gives the remedy by distress* as a necessary 
incident to it; and* consequently* the remedy by distress is an 
inseparebU incident to fealty; but other aervices* such aa to 
plough, to repair* to attend* and the tike* and alt rents whalio* 
ever* have the remedy by distress belonging to tUem^ as only a 
separable ineidenif ** because they do hot constitute the tenure*** 
Co. Litt. 151. a. 
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itf.for that it is made by the oath of meo, and judgment 
U thereupon given that the partition shall remaiu firm 
aiiil stable. But if there be two coparceners of three 
acres of laud, every one of equal value, and the one co¬ 
parcener leltetb her part, and after make partition, and 
oneacfe is allotted only to the lessor, the lessee is not 
bound hereby, but he may enter and take another half- 
acre, for that of right belongs unto him*. 

Now, the distinction which is here intended to be 
shewn,is between partition by judgment, in pursuance of 
the writ de parlUione fadenda, and partition- without 
judgment, whether by iigreement or otherwise. For, in 
the former case, notwithstanding the partition may have 
be^n unequally made, it shall still be conclusive as to 
all the parties; because it is part of the judgment 
"that the partition shall stand goial and unavoidable,” 
ideo consideratum est (per curiamJ quod purtitio Jirma et 
stabilis in perpetuum teneatur*. But where the partition 
is made without the soiemni/y of a Judgment, it is still 
open to further inquiry, and, if found to be unequal, may 
bC'avoided by scire facias in chancery^or by the writde 
purtitione faciendu at common law*. Secondly, it is to 
be observed, that the lease for years makes no alteration 
in this respect; for the writ of partition lies against the 
tenant of the freehold, and the lessee for years is no more 
than the bailiff or locum tenens of the freeholder^. Hav- 
ing premised these gqj|eral distinctions, it is clear that, 
in the former case, the lessee of the coparcener is con¬ 
cluded by the judgment; but, in the latter case, in which 
there U no judgment, the lessee may, consequently, enter 
into the moiety which of right belongs to the lessor; for 

■ -Co. Litt 46.0. ' p Co. Utl. 171. o. 

o Co. litt. iffg. 0. Afld M* the' (| Co. Litl. 167. 0. 

■ou as. 
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the partition is still open to further inquiry (0). The-re- 
lunrk whioli is subjoined to these propositions, may be 
also usefully remeinbend, viz. “that it suHioeth not to 
know wliat the law is in ihesi'cases, unless we also know 
the reason and cause thereof’' 

Again; wc read, that ** a condition in law by force of a 
statute whivM gives a recovery, is, in some cases, more 
strong than a condition in law without a recovery/’ 
For if the lessee for life make a lease for years, and after 
enter into tue land and make was^e, and the lessor re«* 
cover in an action of waste, he shall avoid the lease made 
before the waste iloiie. But it' lessee for life make a lease 
for years, and after enter upon him, and make a feolT* 
meiii ill fee, this forfeiture shall not avoid the lease for 
years. Nor. in any of the said cases, shall a precedent 
rent, granted out of the iaiul, beavonied; for if lessee for 
life grant a rent-ebarge, and after doth waste, and the 
lessor .recovereth in an action of waste, lie shall hold 
the land charged during the life of tenant for life; 
but if the rent were granted after the waste done, the 
lessor shall avoid it. And the reason wherefore the lease 
for years in the case aforesaid shall be avoided is, because 
of necessity the action of waste must be brought against 
the lessee for life, which in that case must bind the lessee 
for years, or also by the act of the lessee for life, the les¬ 
sor should be barred to recover locum tastatum, which the 
statute giveth.” Co. LitL 233^< 

Now, the lirst distinction which is here taken, is that 


(9) Id the modern practice, a court of equity is the jurisdic- 
tiou usually resorted to, ia order to compel partition. 
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between tbe operation of a forfeiture incurrecl by tenant 
for life, let. upon committing .waste, and Snd. upon 
making a feotfiiiont, or grant of a larger estate than liis 
own. For, in tlie former case, a preceding lease for years 
shall be avoided, but not in the latter. As for example: 
A. leases, to B. for life, who leases to C. for years, and af¬ 
terwards B. enters and commits waste. If A. recovers m 
an action of waste, as he may lawfully do, he shall hold 
thedand discharged of the lease for years to C. For the 
^Lktute of Gloucester, upon which this action is brought, 
gives the place wasted, (the locus oastalus,) which being 
thus revested in A. by llic act and operation of law, it 
follows that C.’s estate therein is necessarily ilclennineil. 
But otherwis(\it is if the tenant for life enters an>l iiutkcs a 
feoffment, wliich is a forfoitnn^; for he can but rbrfeit 
that whirh 12 ) his the time of the forh ituro, and nothing 
more; and that was, in this case, the reversion for life, 
expectant upon the cicu riuinulion of C/s leasts for yours, 
which had been preccdently and lawfully clerivf-d out of 
it. By the same rule, then, A. cannot enter for the for* 
feiture before the determination of the preceding lease for 
yeaVs, any more than B. himself could have done, sup¬ 
posing there had been no forfeiture. Secondly, there is 
this distinction to be observed, with respect to forfeiture 
for waste, between a lease and a rent-charge; viz. that the 
former shall be avoided by the recovery in an action of 
waste, but the latter shall stand good and be available io 
Jaw, notwithstanding th&frecovery; and for which this is 
the reason, *' that although the statute gives the place 
wasted, it does not displace or defeat any legal charges 
upon it, which being collateral to the estate in the land, 
do not interfere witK. the transmutation of the posses¬ 
sion. When the land, therefore, passes upon the forfei¬ 
ture to the next taker, it passes with all its legal charges 
and incumbrances; transit terra cum onere. But the te- 
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.nant for life cannot create any legal cliarge upon the land 
after the waste done; for> from that time, the laud is no 

4 

longer his to chaige, but belongs of right to the rever¬ 
sioner, by force of the statute. 

' Again, let us take the important doctrine of the “ ac* 
tual” atid “ fictitious’'fee, as contained in the two fol¬ 
lowing sections. 

“ Note, that an estate tail cannot be discontinued, but 
tliere where he that makes the discontinuance was once 
seised by force of the tail, unless it be l>y reason of a 
warraufy, &c. As if there be grandfather, father, and 
son, and the grandfather is tenant in lull, and in disseised 
by tiie father, who is his son, and the father innki-s a fc- 
otlincnt of this d'itliout warranty, and die, mu) afterwards 
the grandfather dies, the son may wc-ll enter upon the 
feoffee; because this was no discoutiiiuame, in as uuicli 
as the father was not seised by force of the t nlail at the 
time of the feollment, &c. but was seised in fee by the 
disseisin of the grandfather." 

“ Also, if tenant in tail m.'ikealease to another for term 
of life, and tlie tenant in tail hath issue and ilieth, and 
the reversion descendetli to bis issue, atul after the issue 
granteth the reversion to him dcsccndeil, to another in 
fee, and the tenant for life attorn and die, and the grantee 
of tlie reversion enter, &c. and is seised in fee in the life 
of the Usue, and after the issue in tail hath issue a son 
and dieth, it seems that this is no discoatinuance to the 
son, but tliat the son may enter, &c; for that hi's father, 
to whom lh6 reversion of the fee-simple descendeil,'had 
never any tiling in the land by force of tlic entail, &c.". 

Litt. sect. 637,638. 
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Now, I aHooM endeavour to explain these two sections 
HI neai'iy the following manner: 

Suppose A., B., and C. were grandfather, father, and 
son, A. the grandfather, being tenant in tail, was dis¬ 
seised by B. who afterwards made a feoffment, without 
warranty, to K. and died, and afterwards A. died without 
having entered as he might have lawfully done. Quaere, is 
C.’a entry taken awny ? Certainly not. Because the alien- 
ation by B. did not amount to a discontinuance, a discon¬ 
tinuance being the act of tenant in tail, which B. never 
was (10.) But if the feoffment had been with warranty, 
it would have been otherwise. Why ? Because, in that 


(TO) In order to constitute a discontinuance, it is necessary 
that the grantee should have had seisin “per the tenant in tail, 
in the life of the tenant in tail.” A. and B. were lord and 
tenant in fee eitnples B* the tenant, (granted to C. in tail, 
remaitidsr to E* in fee* Afterwards C* made a lease to F. for 
life, and afterwarda granted the reversion to G. in fee. G* 
died without heir, upon which the reversion e&cheated to A. 
Afterwards F. tenant for life, died; and, thereupon, A. entered 
in right of his escheat, to which he succeeded upon G.'a dying 
without heir, and afterwurdi C. the tenant in tail, died. Now it 
is to be observed that there is no dlscoDtin^unce here, because 
no seisin has been transmitted from C. the tenant in tail, to A* 
the lord; and, therefore, D. the issue in toil, or if he is dead 
wHhout issue, E. the remainder*roan, or his heirs, may enter* 
But if G« had had seisin iu the life-time of C* it would huve been 
otherwise; for that would havelieen equivalent to a second li¬ 
very; (see Co. Litt. 33d. b.) And so it would have been if C. had 
granted the reversion to G. at the same time he leased to P« for 
life; for the livery to F. would then have enured to G. likewise, 
and {lasted the reversion as one act. Co. Litt. 33# •» 94Q» b. 
And tee the note (^7d) to Co* Litt* 335. a. 



case, the warranty would have descended upon C. as the 
warranty of an ancestor who had at the time an ** actual 
fee/* or estate of inheritance in possession in the lands 
warranted, an<i| consequently, such warranty (being*col- 
lateral to the title,) would have been a sufficient bar even 
without assets (11)* 

^^ - I, — * 

( n) Warmnties are a species of assurance^ at the common 
law, introduced at a very early period of our history, for the sake 
of quieting the possession of landed property: and, originally, 
all warranties, other than those commencing by disseisin, were u 
bar to tl(c lieii of the wamuiting ancestor, from claiming the 
lands warranted. For it was presumed that no one would wan¬ 
tonly disiuhciit his next of blood, without leaving him, at the 
same time, a conipensstiou either in lands or money, of equal 
value. The several statutes which have been since enacted, in 
restriction of the operation of warranties, ham uniformly pro¬ 
ceeded upon the same principle, ^^that the heir.should have as¬ 
sets by descent from the warranting uiicootor,** The tirst of 
these was the statute of CJIouccsti r, (<i Ed. 1. c. 3.) declaring 
that the watranty of the tenant by the curtesy, should be no bar 
to the heir claiming the maternal inheritance, ** unless assets 
descended to him from the father.*’ Afterwards it was heldsby 
analogy of construction of this statute, in order to give effect to 
the statute de donist that the linear* warranty of tenant in tail 
should be no bar to the issue without assets descended. Next 
came the statute 11 U. 7- c. ^0. declaring that the warranty of 
the tenant in dower shall be no bar tu the heir of the husband, 
though he be also heir to the wife. And, lastly, by the statute 
4 & 5^nne, c. iG. the tenant for life’s warranty is declared to be 
void against the remainder-man and reversioner; and all collate¬ 
ral warranties, by any ancestor, act having an estate of inherit¬ 
ance in possession, against the heir. With the exception, how¬ 
ever, of these restrictions, warranties are still in force, are still 
part of the law of the land, and other than the uforemeiitioned 
are always a sufficient bar to the heir of the warranting ancestor, 
even without assets. See the note (398) to Co. Litt. 373. b. 


But whedf^the warranty is annexed to what is called the 
" fictitious fee,” it is otherwise. As for example: suppose, 
again, A., U., and C. were grandfather, father, and son. 
A. the grandfuther, being tenant in tail, leased tp (j. lor 
life> and diedj and, afterwards, B. the issue in tail, 
granted the reversion to him descended to K. in fee,and G. 
the tenant for life, attorned to that grant, and afterwards 
G. died, and thereupon K. entered, and was seised in fee 
in the life-time of B. the issue in tail; afterwards B. died, 
leaving issue C. Now, the question is, whether C.’s 
entry is taken away? Certainly not. Because the estate 
which IC. claims as the gp-antee of B. was not derived out 
of the original estate tail, for that was tn abeyance at the 
time of the grant, having been discontinued by the lease 
made by the grandfather to G. for life. Neither was it 
the reversion of an actual fee created by livery of seisin; 
for tlie livery of seisin was from A. to G. and only for G.'s 
life, which is now determined.—K. then can 'claim no 
estate but that of the fictitious reversion alone, which 
descended from A. to B. as the remaining or correspond¬ 
ing portion of the entire fee, whicli A. assumed to have 
when he made the lease to G. for life; for that was a 
greater estate than could lawfully be derived out of an 
estate-tail, and no particular estate can exist in law, with^ 
out its remaining or corresponding porlivn (13). When 
A. made the lease to G. for life, he therefore created, at 
the some time, a reversion to himself in tee simple; upon 
A.’s death, this reversion descended to his heir B. and, 
consequently, K. as the grantee of B. can claim nothing 
more* But, that discontinuance being now ttided, by the 
determination of the lease for G.’s life, the reversion in 


I >9) See the Appeodiz, prop. 4. And see Litt. T. 690. And 
Co. Litt; 907« b. 933. a. 936. b. 938. b. 



145 


iaw which made up the corresponding portioff of the en* 
tire fee is vanished; and, though B. could not claim 
against his own grant, which operated by way of estop¬ 
pel as to him, yet there is nothing,to prevent C. the issue, 

V 

from entering after the death of B. and the e^tate*tail 
will be thereupon revested in him as before the disconti« 
nuance (1S)« We may add^ that if a warranty had been 
affftexed to the conveyance from B. to K* it would have 
been void an<l of ilo eflect as against C ,; for, the ficti* 
tious fee being vanished by the determination of the dis¬ 
continuance which created that fee, the warranty annexed 
to it fails to the ground* Sublato principaii toilitur 
adJunctum(lA). 


(13) The ** fictitious fee** is therefore so called^ becttu^tet in* 
point of fact, it exists no otherwise than in fiction or contem¬ 
plation of law, as the remaining or corresponding portion of the 
particular estate created under a discoutinuance, und instantly 
vanishes as soon as reduced into possession* Thus, if a man be 
■eised of lands in the right of his wife, and make a feoffment 
upon condition, and die; and afterwards the heir enter upon the 
feoffee for the condition broken, the estate is no sooner vested^ 
in him by the entry, than it iostanily vanishes and vests in the 
wife* Co* Litt* eoa* a* And see Litt. Sect. Gse* 

(14) A Warranty is in the outure of an udjifuet to an estate ; 
etacceisorium sequiiur suum principale^ Thus, if A* infeoffs 
B« in tail, remainder to C* in fee, with warranty, and afterwards 

makes a feoffment in fee, to K., K* cannot vouch A. to war- 
ranty* Why? because the estate tail, to which the warranty 
was originally annexed, is determined, and, consequently, be¬ 
tween A. and K. there is no privity* But though K* canoot 
vouch, he may nevertheless rehut A. supposing he should claim 
the laud against his own deed of warranty to B*; for the war¬ 
ranty is still in force as an estoppel, anti any seisin of the land, 
however tortious, is sufGcienC to give the feoffee the beae6t of it* 

Co* Litt* 395* a* 

* 


h 
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But, in Ihe confulence that the foregoing illustrations 
have already sufficiently exemplified the method of ex¬ 
pounding and commenting upon the doctrines in ques¬ 
tion, which, at the same time that it gets rid of every 
difficulty, ensures the desired proficiency in this course 
of study, I will not now pursue them any further. Their 
apparent minuteness may be excused by the interest 
which we confessedly all have in the result of the In¬ 
quiry; and if, in the mean time, they shall have served 
to demonstrate, that it is no impracticable undertaking 
to bring the learning of *' the Institute” within the reach 
of every intelligent student, they will have fully answered 
the general intention for which they have been produced. 
For my own part, 1 shall not have to regret the zeal 
tvhich has prompted to their publication, nor will the stu¬ 
dious reader have misspent his time in the perusal of them. 


Upon a subject which has hitherto given rise to so much 
difference of opinion, even among professional men, it is 
not to be expected that either this, or any other plan of 
instruction that can be suggested, will meet with uhi- 
vjersal concurrence and commendation. But, indepen¬ 
dently of every other argument in its favour, it is to be ob¬ 
served, that the very practice '* of discussing verbally,” 
by which it is designed to be carried into effect, has- its' 
peculiar advantages. The infonnation which is to be bad 
from any written commentary, however explicit or cir- 
cumstancial, is by no haeana to be so speedily acquired, 
nor is it so likely to be retained in memory, as that which 
is communicated by word of mouth, and hiade the sub¬ 
ject of discussion between man and man. There is a mo- 


, n^^ony attending retired study, by which the attention is 
apt to be fatigued, and the spirits exhausted; while, on 
the contrary, the effect of oral communication is, to keep 


the mind upon the alert, and to render the undentanding 
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more nctive. Tfany doubt presents itself, it Aay be .in* 
siatitly cleared up, every mistake corrected, every dif¬ 
ficulty set aside. Another advantage it lias, is, that of 
adapting itself in a peculiar degree to the respective abi¬ 
lities anil proficiency of the learner. It is natural, that 
one man should be able to apprehend the drift, and to 
seize the points of .an argument, much sooner than ano¬ 
ther; while tliat which is clear to one, to another will be 
often obscure or incomprehensible. But this inconveni¬ 
ence no longer exists under the proposed plan of in¬ 
struction, which renders the proficiency of the learner a 
matter of calculation, and capable of being reckoned 
upon with certainty; and which is so much the more 
important, in the present instance, as there is hardly a 
single cliapter, or single page to be produced, through 
the whole Institute, which does not shew the necessity of 
thus explaining by verbal discuasjon, in order to render 
the doctrines that are contained in it, intelligible and fa¬ 
miliar to beginners (15). 

A concluding remark may be suggested, on the method 
of common placing the Institute. Among the numerous 
publications intended to facilitate the purposes of expe¬ 
ditious reference, the most generally preferred in the pro¬ 
fession is the well known digest of Chief Baron Co- 
rayns. This very useful compilation,” (to use the 
words of an eminent commentator*) ** is equally ad¬ 
mirable for its great variety of matter, its compendious 
and accurate expression, and the excellence of its me¬ 
thodical distribation.” Supposing then the student to 

X Sm tbeiiQle q 6. to Co. Latt. 17. m. 


, (10) See the Appendix^ prop. ^ 0 . 
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follow th^^ame plan of arrangement, I would have him, 
in the same manner, divide hia common-place book into 
alphabetical titles, and regularly note, down therein, in its 
proper place and order, the sum of his each day’s collec¬ 
tion from the learning of the Institute (IG). And this, 
t6o, is the plea which Lord Ch. J. Hale recommends, in 
his preface loRolle’s Abridgment; “for,” as he observes 
upon that occasion, “ the student may assure himself, 
though his memory be never so good, he will never be 
able to carry on a distinct serviceable memory, of all or the 
greatest part of what he reads, without the help of some 
such method.” But I presume, with submission, that 
with the proposed alphabetical arrangement before him 
of the learning of the Institute, collected from his own 
particular reading and observation, instead of having eter¬ 
nally to recur to the unprofitable and insipid drudgery of 
index-hunting, he will never be at a loss, at any future 
period, to lay his hand upon whatever required doctrine 
or point in question he may happen to have occasion for. 
It is the peculiar advantage of the practice of discussing 
verbally, as recommended in the foregoing examples, to 
jender this both an easy and delightful study; and how 


(l6) In Mr. Cruise's '* Law of real Property,” wehavethe ad¬ 
vantage of a systematic distribution of the doctrines of the Insti¬ 
tute, relating to this branch of our jurisprudence, together with a 
methodical arrangement of their general principles, illustrated 
and supported by adjudged cases. But, as common-place books 
are chiefly TBla*abte to those who make them, jt may fctill be re¬ 
commended to the student, to write down his own abstracts of 
what he reads, for tb| res«on which Lord Hale gives, ta order 
to imprint them the more stronglp upon hi* memory; consulting, at 
the same time, Mr. Cruise’s Digest, as he proceeds, by which he 
will And himself much amnted, and bis labours infinitely 
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infinitely more professional and commensurate with the 
wide ran^e of so comprehensive and sublime 4 science, 
than to tack together the mere shreds and patches of a 
common-place book, from the scattered marginal refer¬ 
ences in Blackstone's Commentaries! But there is also 
an inconvenience attached to this latter system, which is 
not unfrequenlly overlooked by *‘the many,'* until it be> 
comes too late for it to be remedied. I mean, that, in 
consequence of having neglected the study of the Insti¬ 
tute, before commencing practitioners, they seidomicnovv 
bow to help themselves to the right use of it afterwards, 
either in argument or by way of reference; for it is not 
by uccasiiinally turning over the leaves of our Coke-Lit- 
tleton, in the way of desultory and conjectural reading, 
that we are able to reach the sense of those elaborate and 
profound theorems, but by drawing our principles of con¬ 
struction, in a regular and connected chain of reasoning, 
from the whole mass and body of the work as from one 
context. 

With respect to the professional student, there will no. 
doubt remain a great deal still to be done, before he will be* 
qualified for future practice; but, having mastered “ the In¬ 
stitute,” hewill always have this grand advantage in his fa¬ 
vour, that, whatever may be the subdivision of the law, or 
distinct line of practice, to which he intends particularly 
to apply, he will meet with no difGculties which he is not 
prepared to surmount,^no obstacles to retard bis pro¬ 
gress. having the learning of the Institute,' he will every 
where find the way smooth before him, and every'path 
practicable. The learning of the Institute will have ren-. 
dered every thing intelligible and easy to him (17). 


( 17 ) The books which are recommended -to the stu¬ 

dent, who intends to epply himself, piiMUl wlly, to the prsetietL 
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Id the remaining observations I have toofrer» it vriU be 
considered how tar the same plan of education deserves 
to be recommended in a general point of view, and has a 
claim to the attention, not of the student alone, but of 
every gentleman and scholar in the kingdom. In the ad¬ 
vice which Lord Ch. J« Reeve gives to his nephew, he 


of the courts of cointnon law, and at nisi priosi are, besides 
Btackstone's Commentaries, and Lord Cokes Commentaries 
upon Litrleton^a Tenures, Wood's Institutes, Finch on the 
Coiunion Law, Wright's Tenures, Pluwden's Comaieiitaiies, 
Lord Hale's History of the Common Law, Gilbert's Teimres, 
Gilbert's History uf the Courts, Feurne ou Contingent Ke» 
maiuders, the Term Reports, fee. &c«; he will also have to 
peruse, at the same time, for the study of the law of nisi 
prius, Buller's Introduction, Selwyn's Law of Nisi Prius, 
Gilbert's Law of Evidence, Park's Law of Insurances, 
and so forth; and, in order to become acquainted with 
the practical forms,—Boole's History of a Suit, Tidd's Prac* 
tice. Lord Coke's Entries, and some other books of the same 
description* If hie views are directed to the practice of the 
courts of equity, namely the Courts of Chancery and Exche¬ 
quer, it will be necessary to add to the preceediug course of 
reading, Fonblanque's Treatise of Equity, Peere William's Re¬ 
ports, Mitford's (now Lord Redesdale) Chancery Pleadings, 
Mad dock's Principles and Practice of the Court of Chancery, 
and the Practical Register* There is also another course of 
reading for the study of crown law, for which the books, 
usually recommended, are. Lord Coke's Third Institute, Pleas 
of the Crown by Hale, Hawkins, and East; Starkie on Cri- 
miiial Pleading; Leech's Crown Cases, and so forth* And, lastly, 
as a qualification for practice at the quarter sessions, and in 
prder to become acquainted with justiciary proceedings, the 
Itudent will have occatioa to consult the settlement cases re¬ 
ported by Salkeld, Strange, Dumford aod East, and other 
pommon-law reporters, and also Bolt's Poor Laws, Fielding’^ 
pfBce of Constable, aftd Bum*f or Williamt’s Justice! 


151 


thus briefly enumerates the objects for which this brtnch 
of instruction is chiefly valuable;—“ 1. to obtain precise 
ideas of the terms and general meaning of the law; 9. to 
learn the general reason whereupon the law is founded; 
3. from some authentic system, to collect the great lead> 
ing points of the law in their naturul order, as the first 
lauds or divisions of our future inquiry; and, 4. to collect 
tiu: several particular points, and arrange them under their 
generals, as thc) occur, and as wc lind we can most easily 
digest them." iNow, upon the system of explaining by 
verinil dtscussion, as recommended in the foregoing ex- 
ani])lc8, I Iiave no hesitation in pronouncing tiio Institute 
to lie iully sullicient to answer all these pu' posca. Not- 
with.standing the seeming objections ihat have been 
raised against it, notwitbstaiKlitig its antiquate<l style, its 
gothic struciure, its difficult und often diirk approaches, 
and the revolving seasons that have lempestnously rolled 
over it, it still stands the same mighty ediflee, unrivalled 
and alone. 

* 

As in the fields^ with Cftti bounty spread, 

Uprears some ancient oak his reverend head; 

Chaplets and sacred gifts his boughs adorn, 

And spoils of war, by mi;;lity heroes won ; 

But, the first vigour of his root now gone, 

He stands dependent on his weifjht alone, 

AU bare, his naked branches are display'd. 

And, with his leafless trunk, he forms a shade* 

Yat tho' the winds, tiia ruin daily threat. 

As every blast woufd heave him from his seat; 

The* thousand fairer trees the field supplies, 

That rich in youthful verdure round him rise. 

Fixed iu his ancient seat, he yields to none, 

And wears the hononrs of the {^rovc 'Ulone.'' 
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THE SCIENCE OF THE LAW, 

'^C. ^c. 


PART IV. 


Major euim hsreditas venit uoicuique oostium a jure et 
legibus quam k parentibus. 


A FOURTH and last subject for our consideration, and 
which 1 trust will not be out of place here, or foreign to 
our present Inquiry, is that of the advantages of this 
course of study, as a plan of education to be recommended 
in general to every liberabsObolar, let his future profes* 
sion or particular scheme of life be what it may. In fact, 
there is no point of view in which the very agilation^of a 
question of this nature can be otherwise than useful. It 
necessarily leads to information of which it often tinex- 
pectedly opens to new sources.' The understanding is no 
sooner enlightened upon one point of learning than it be¬ 
comes prepared for another; every new idea which it re¬ 
ceives, is at once an increase o^its acquired slock of 
knowledge, and supplies it with new powers for further 
investigatioh. 1 should not, however, have peen led by 
these reflections atone into the observations which fol- 
low, if it were not also with the hope, that they may 
serve as directions to that respectable and numerous class 
of readers who are equally penetrated with a sense of the 
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obligation they are under, to become acquainted with thii 
branch of useful inatruction, though at the eaine time they 
have no intention to make it their profession 

One of the most obvious and oaturnl conclusions to be 
drawn, whether from history or from the occurrences of 
active life, is that of the expediency of a comprehensive 
theoretical knowIed.{;e of the nature of the laws and con¬ 
stitution of our country. This is, indeed, a species of 
information which has been deservedly considered among 
the principal accomplishments of a gentleman; and yet 
it has been observed, to the reproach of the gentlemen 
of this country, “ that they were formerly more remark¬ 
ably de/icieiit in it than those of all fCurope besides.*' 
Blackstone, from whom I venture to repeat this remark, 
proceeds to observe, that ** in most of the nations of the 
continent, where the civil or imperiHi law, under did'er- 
ent modifications, is closely interwoven with the muni¬ 
cipal law of the land, no gentleman, or at least no scho¬ 
lar, thinks his education is completed till he has attended 
a course or two of lectures, both upon the institutes of 
Justinian, and the local constitutions of bis native soil, 
under the very eminent professoia who abound in their 
several universities*." 

An encomium so flattering on the one hand, and an 
imputation so discreditable on the other, are perhaps, in 
some measure, to be explained by the reflection, that, at 
the period alluded to,j^;ihe continent was divided into 
many flourishing and happy states, whose independent 
and equally-balanced governments, seemed to vie with 
each other in doing justice to the principles of social 
union and civilization; they were so many sanctuaries. 


t BL Comnt. lotr^d. p. 4. 



which afforded an asylam to the unprotected, and a re- 

4 

fuge to the persecuted from oppression. Another grand 
benefit which also flowed from this distribution of the 
principal population of Europe into so many distinct in¬ 
dependent sovereignties, was that of the ** liberty of the 
press;’* while the public opinion, which naturally prow 
out of it, by extending the empire of reason and of truth, 
ensured the progressive advancement of public happiness 
and virtue. They were these firstcauses, while they were 
yet in their infancy in this country, that, in the lap of 
those equally-balanced governments, rendered an impulse 
unknown before to the cultivation of letters and the pro¬ 
motion of useful learning. Political indepeiuience na¬ 
turally gave birth to that of talents, and excited the spi¬ 
rit of emulation. With the desire of instruction, the op¬ 
portunities of education were multiplied, and thus, un¬ 
der happier circumstances, and at a period far different 
from the present, our neighbours of the continrnt may 
have had, perhaps, the start of us, like the “ precursors" 
o^'the Roman foot-race, in handing about the torch that 
was to illumine the moral world, and to dissipate the last 
lingering shades of superstition and slavish ignorance. 

But, in the midst of this fair perspective of the ad¬ 
vancement, not of learning alone, but of all the liberal 
and polite arts upon the continent, there arose that 
political and moral phenomenon,** a mighty and civilised 
people formed into an artificial horde of banditti; 
throwing off all the restraints which have hith^to in¬ 
fluenced men in social life, displaying a savage valour 
directed by a sanguinary spirit, forming rapine and de¬ 
struction into a system, and seemingly engaged in no less 
than a conspiracy to exterminate from the face of the 
earth, all honopr, humanity, justice, and religion." From 
the period of that monster-breeding revolution, of which 



the detestable impreesion has been hitherto perpetuated 
by the inOiscriminacing control of military conscription^ 
we lose even the traces of what was once the ** genius*' 
of civil education** upon ** the continent/' A. melan* 
clioly pictnre might be drawn of the results of these in« 
explicable dispensations of divine Providence: the public 
mind uiiborved ami without eue^y,—the organs of public 
opinion auiuhllated»—the pnbtic feeling venting itself in 
unavailmg curses, ** not loud but deep,"—and the uses of 
education become unprotitable, and full of danger to the 
possessor I 


■ ■■ I ■ So Violence 
Proceeded, and Oppression, and Sword-law 
Thro' all the land, and refuge none vras found, (i) 

From a scene like this, when we turn our attention to 
that which happily presents itself in our own country, 


(I) The restoration of the ancient dyuasty in France, has hap* 
pily produced a wonderful change in the state of the continfot 
since these reflections were written. The tnioffendiiig citizens 
are not arrested and immured in dungeons, as they formerly 
were, for having incurred the suspicion of the tyrant; they are 
no longer at the mercy of an insolent and rapacious soldiery; 
and the youth are not dragged from their seminaliee of educa* 
tion, from their counting-houses, and from agriculture, to fl>l up 
the rai^ks of military conscription. But, although the causes of 
the degenerated state of the public mind and character, have aU 
ready ceased to exist, this U by no means the case with respect to 
the effect which they have every where operated. The public 
opinion muii hcee thne to revive, the public feeling to regenerate, 
and our neighbours of the continent to become again, the 
mightjf and cieilhed peop/e, even under the ^ild Government 
•f their legitioiate sovereigns uf the house of Bourbon ! 



and contemplate with the veneration and gratitude which 
they must naturally excite in us. the dear and invaluable 
privileges and advantageous and dignified prerogatives of 
British Bubject8,-~*it would argue, indeed, a strange per> 
versity of understanding, if, in the midst of these inesti¬ 
mable blessings, (unknown but in our own country, and 
hitherto beyond the reach of every other nation,) we 
could feel ourselves indifferent to the constitution under 
which they are derived, and strangers to the laws by 
which they are so wisely regulated and preserved. Under 
arbitrary or despotic governments, the privileges of the 
subject are often better not ascertained, which it be¬ 
comes politically a crime to vindicate; but here, on 
the contrary, where the supreme potcer is no longer 
terrible but to the delinquent who has set the laws of 
his country at (lefinnce, this species of instruction is in¬ 
separably interwoven with, and is essentially a.sori of ne¬ 
cessary introduction to, every principal public function 
and duty in society: it rises from speculative into prac- 
tfCttl, and administers to all the great purposes of active 
life; it informs the understanding of the patriot, directs 
the discretion of the magistrate, and is a guide to the 
statesman and the legislator. So much more peculiarly, 
in our own instance, does the knowledge of the local con¬ 
stitutions of our native land, form a principal and indis¬ 
pensable part of liberal and polite learning; and, there¬ 
fore, ** no gentleman, or at least no scholar, ought to 
think his education is completed without it.” 

p 

But the expediency of an application to this cour6e*of 
study, on the part of those who have no intention to fol¬ 
low the law as a profession, is not only inPombent upon 
every gentleman in the kingdom, as a'private duty; it is 
also matter of general conceru« and is founded in the 
highest political considerations. The melioration of the 
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condition of men, in tbeir social state, lias been always 
the infallible result of the combined activity and talents 
of those who constitute what may be called the" thinking 
aggregate” of the community. From them the sense of 
duty is derived which informs the conscience” of a na> 
tion, and gives to public opinion its proper tone and 
energy; they insensibly enlighten and enlarge the public 
understanding: they cherish and invigorate the feelings' 
of patriotism, communicate activity to the wheels of go- 
venimcHt, and are at once the main^springand the rally¬ 
ing point of whatever is calculated to promote the com¬ 
mon weal and interest. We have here then a distinct 
point of view in whicli the dissemination of instruction, 
and especially of that most useful branch of it, “ the 
knowledge of the laws and constitution of our country,” 
contributes powerfully to influence our political condi¬ 
tion and well-being in the rank of nations. Liberty, like 
empire, is maintained by the same arts by which it was 
acquired. This noblest inheritance of mankind lias been 
transmitted to us by our ancestors, to be by ours ejjea 
transmitted, if not augmented and improved, at least 
witbout deterioration, to our posterity. And how,but by 
diligently looking into the nature and condition of the 
trust, can we he ever qualified to act with ildclity in the 
^execution of it? I'liis is an obligation which, in con¬ 
science, and upon every principle of honour and honesty, 
we are all bound to perform. 

Neither, again, is there any other class in society to 
which these observations are more strictly applicable, 
than our gentlemen of independent estates and fortune, 
who are said to be at once ” the most useful, as well as 
the most considerable body, in the nation, and whom even 
to suppose ignorant of this branch of learning, is treated, 
by the celebrated Locke, as a strange absurdity. There 
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are men who, from their personal insignificance ofcha* 
racter, are below the dignity of reproof; the obscurity 
which circumscribes their exertions, throws a veil over 
their deficiencies, and screens them from observation. 
But it is far otherwise with respect to those wliom hap¬ 
pier circumstances have raised to the higher walks of life, 
and who have, consequently, pretensions, whether from 
birth or fortune, to be advanced to the most honourable 
functions of magistracy and legislation. In a situation 
of this kind, the man whose education has been neglected 
or ill-directed, may unwittingly become the instrument 
of the most serious mischiefs to the community. It was, 
upon this principle, a law among the Athenians, that 
they who took upon themselves to become the advisers 
and directors in the public administration of the afi'airs of 
the government, should be subjected to this alternative, 
** that if their counsels or services were such as to he 
eventually approved, they were to be rewarded for them; 
but, if otherwise, then to incur the same punishment as 
iu.jhe case of wilful and premeditated delinquencyV’ 
They held, that the maxim which of all others conduces 
most actively to the stability and glory of an empire, is 
“the responsibility of the deputed guardians of its in¬ 
terests.” 

Our common kw has, likewise, in much the same 
spirit, disqualified certain persons from taking any estate 
in some particular things ; as, “ If an office, either of the 
grant of the king, or a subject which concerns the admi¬ 
nistration, proceeding, or execution of Justice, or the 
king's revenue, or the common-wealth, or the interest, 
benefit, or'safety of the subject, or thelik^i if these, or 
any of them, be granted to a man who is inexpert, and 
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hath no skill and science to exercise or execute the same, 
tlie grant is voii.1, and the party disabled by law, and 
reixlcred ini apabie to take the same, pro commodo regis 
■ et popuh '' which is worthy to be known, {says Lord 
Coke,) and more worthy to be put in due execution". 
It is thus, the wisdom of our law basset a barrier to the 
advancement of incapable and unskilful persons, and such 
as bnve no knowledge of the local constitutions of their 
iiHtivi-i land, even in those situations of life which do but 
partially atlVct Ute interests and well-being of the com¬ 
munity: how much more, then, is the same incapacity, 
the same unskilfulness and %vant of constitutional informn- 
tion, inexcusable in magistrates and legislators! 

This pregnant subject of argument and expostulation 
has' been repeatedly animadverted upon by many of our 
most admired writers. Blackstone, among others, has 
forcibly reminded the gentlemen, of whom I am now 
speaking, “ that if they are honourably distinguished 
from tile rest of their fellow-subjects, it is not merely tl ^t 
tliey may privilege their persons, their estates, and their 
(loinestics, — that they may list under party-banners, 
may grant or withhold supplies, may vote with or vote 
against a popular or unpopular administration; but upon 
considerations far more interesting and important. They 
are the guardians of the English constitution,—-the ma¬ 
kers, repealers, and interpreters of the English laws; 
delegated to watch, to check, and to avert every danger¬ 
ous inno^vation; to propose, to adopt, and to cherish every 
solid and well-weighed improvement; bound by every tic 
of nature, of honour, and of religion, to transmi; that con¬ 
stitution and those laws to their posterity, amended if 
possible, at least without deterioration. And how un> 
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becoming must it appear, in a member of the legislature, 
to vote for a new law, who is utterly ignorant of the old! 
Wliflt kind of interpretation can he be expected to give, 
who is a stranger to the text upon which he comments*?” 

1 

It is true, that an attentive perusal of Blackstone's 
Corntnentaries has been generally held, of late years, to 
be a constituent part of the learning of our universities; so 
that no gentleman, or at least no scholar, thinks his edu¬ 
cation is completed without it.” But, if the object of this 
course of study is to teach gentlemen the constitution and 
character of the law, to disclose the theory of its princi¬ 
ples, to explain the nature of the arguments and the 
reasons of judicial decision in general, and, above all, to 
inform and discipline the understanding, to impart the 
skill to investigate, the ability to discern, the prompti¬ 
tude to discuss,-—I would certainly recommend, for all 
these purposes, the reading, not of Blackstone’s Commen¬ 
taries, but of Lord Coke’s Commentaries upon Little- 
ton ’s Tenures. When engaged in the prosecution of such 
important and useful instruction, why stop at the ne plu$ 
uhri of Blackstone’s Commentaries? Interested as they 
are, in collecting the ore of science, why not begin at 
once upon tbs'Institute, which contains all the richest 
and the deepest veins of it? In the Institute, Lord Coke 
brings us at once lipou the matter and the substance of 
the law. Embracing, with a giant’s grasp, the collected 
principles of the whole circle of the science, he deals 
with us as nature does in forming a flower or any other of 
her productions, rudimentitpartium omnium simul parit et 
producii,—\\t unfolds altogether and at once the whole 
system and the rudimepts ofall the parts. In a word, he 
throws open wide the gate, that all who have it at heart 
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to be acquainted with the laws and constitution of their 
country, may enter in. 

But there is likewise another point of view, in which 
the study of the Institute deserves the attention of every 
gentleman and scholar in the kingdom; and, notwitb* 
standing the reverence I entertain for whatever has been 
sanctioned by the practices of our univecsities, I have no 
hesitation in affirming it to be, in this respect, a prefera¬ 
ble study to that of Aristotle; I mean for “ the exercise" 
and "discipline" of“the" reasoning “powers.” 

For, in the first place, it is to be observed of Littleton’s 
Tenures, that, independently of their acknowledged in¬ 
trinsic authority upon points of law, they aflord, like¬ 
wise, a complete specimen of that sort of institutional 
merit, which consists in uniting simplicity with preci¬ 
sion, and in preserving an orderly and perspicuous dis¬ 
tribution through a series of the closest and most pro¬ 
found reasoning. Upon points of law, indeed, no other'' 
legal authority is usually cited in our courts of Justice, 
either with more approbation or with greater deference.* 
But Littleton’s chief excellence, as an institutional writer, 
and which, in my humble opinion, renders the study'of 
his doctrines an infinitely important object of education, 
in the scheme of liberal and polite learning in general, 
consists in the point and perspicuity of his conclusions, 
and the propriety and precision of his language. Cha¬ 
racteristically definite and argumentative in hismannerof 
expression, he keeps up that constant train of close and 
sound logic, that inexhaustible flow of chastened and 
continuous reasoning, which alone gives dignity to learn¬ 
ing, and distinguishes and graces the liberal scholar. In 
the words of his great commentator, “ be teacheth a man 
not only, by Just argument, to conclude the matter in 
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queatioQ, but to discern between truth and falsehood, and 
to use a good method in his study, and probably (with 
apt proofsand arguments) to speak to any legal question*.*' 

Nec facaadia deserit hoDC nee lucidus ordo. 


On the other hand, I do not mean to call the principal 
merits of Aristotle into question;—>1 own the prodi¬ 
gious universality of his learning, and would be the last to 
commit such literary sacrilege as to profane the altars and 
the statues,-which, by the concurrence of all the learned 
in every age and country, have beenerected, a well-earned 
tribute, to his memory. But I apprehend it to be by no 
means in derogation of these sentiments, when I assert, 
with submission, that he does not possess, in the same 
degree with Littleton, the collateral merit (if I may so 
call it)of instructing as well in the manner as in the matter 
of his communications; for, independently of the Greek 
te?ct, by which the attention of the reader must be al- 
u,WAyB necessarily much distracted, he expresses himself 
with a sort of affectation, which, in many instances, has 
the air of embarrassment, and often degenerates into ob¬ 
scurity. Perhaps the fact may be, tl^t from an over¬ 
weening fondness to make us think for Ourselves, be 
not unusually leaves us so much to guess at, that we 


remain completely in the dark. In his analytics, for in¬ 
stance, in which he professes to teach the whole art of 
syllogistic rsasoniug, how seldom is it that we can flatter 
ourselves we understand the whole of. what he^intends; 
and aa to his book of categories, it nugbt confessedly 
'have been comprised in as many lines as there are pages* 
It ia likewise a principal otyection to bia ethics or 
moral doctrines, that his views are too general, and his 
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propositions much too metaphysical; and hence also are 
theydistinguishedbyasortofsterilejejuQecharacterfWhich 
ofTers us nothing to return to when we have once read 
them; being calculated rather to charge the ineniory than 
to produce any sensible change in our way of thinking. 

I conclude, that the Tenures" are, therefore, (gene¬ 
rally speaking,) a better book than “ the Analytics" and 
“ the Catagories," far exercising and disciplining the 
reasoning powers, and, 1 apprehend, it will be readily 
conceded by all parties, that if we must necessarily be 
ignorant either of the one or of the other, it is far better 
that we should be strangers to the Ethics of Aristotle, 
than to that which Aristotle himself describes to be the 
principal and most useful branch of Ethics, “ the know¬ 
ledge of the laws and constitution of our country." 

There is, however, a wide distinction to be taken be¬ 
tween the labours of the professional and of the unpro¬ 
fessional student: for, according to those well-known 
words of Fortescue, ** It will not be necessary for a gen¬ 
tleman, as such, to examine, with a close application, the 
critical niceties of the law. It will fully be sulTicient, 
and he may well enough be denominated a lawyer, if, 
under the instruction of a roaster, he traces up the prin¬ 
ciples and grounds of the law, even to their original ele¬ 
ments. Therefore, in^ very short period, and with very 
little labour, he may be sufficiently informed of the laws of 
bi^ country, if he will but apply bis mind in good earnest 
fb receive and apprehend them. For though such know¬ 
ledge as is necessary for a judge, is hardly to be acquired 
by the lucubrations of twenty years, yet, with a genius of 
' tolerable perspicacity, that knowledge which is fit for a 
person ofliirth and condition, may be learned in n single 
year, without neglecting his other employments." 
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But the sudeat who inteuds.to follow the practice of 
the law, has not exactly the same encouraging perspect¬ 
ive before him of the end of bia future labours. Of him 
it will be expected, that having made himself completely 
master of the Institute, he is become the possessor of the 
whole stock of legal learning which is contained in it; 
that, having proceeded regularly through the solution of 
its many thousand theorems, he is consequently prepared. 
and qualified upon so many thousaild distinct questions, 
whether for decision or discussion. There is no pitiful 
calculation to he made of the quantum of what must ne> 
cessarily full within the line of future practice, to which 
he intends particularly to apply. On the contrary, it is 
the business of the professional student to read every 
thing, and his duty to be acquainted with every thing. 
A lawyer, in the abstract, is a sort of solecism; a being 
to be compared to the unskilful statuary described by the 
Roman Satirist, who could only work at particular parts 
of the statue 

lufelix opers ttummA,quia ponere totum 

Neacict. 

For niy own part, from what I have been able to col¬ 
lect upon this most interesting and important subject, 1 
apprehend it* to' be quite a new practice, that of subdi¬ 
viding the profession into so ma^ distinct disconnected 
branches,as it forms at this day a principal feature in our 
modern system of educating and forming lawyers. How 
far, indeed, it may have its advantages within a certain 
point, and iii relation to mere practical convenience, it 
is not for me to determine; but 1 do, indeed, ulTirm, with 
confidence, that it certainly ought never to-be adopted as 
a rule of education, without the utmost caution and re- 
j^rrve. 
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It is only in mechanics that the division of latour is 
either expedient or profitable. Whenappled to science, 
its operation becomes defective and prejudicial; itlmbi- ' 
tunlly narrows and contracts tiiemind in its accustomed 

4 

researches, impedes tlie execution of its noblest faculties, 
reduces it to abstract and confined views of things, and 
renders it ultimately incapable of attaining to that com¬ 
prehensive and masterly reach of intellect, whici), by 
bringing the remotest consequences within its command¬ 
ing purview, is able to descend to the minutest objects, 
or to discuss the grandest difliculties, with equal facility 
and discernmeut. 

And now, by way of concluding these obscrvalinni, I 
will beg leave to remark, that it is not upon the strength 
of what happens to come within niy own knowledge 
alone, that I presume to rely for the subsisting propriety 
of tliein ; they stand upon autliorities far more weiglity 
aiul unquestionable. A very decided opiniou upon this 
subject lias been repeatedly and publicly cxprcssedjjj*,.,, 
many of our ablest judges, and those who have, had the 
most confirmed experience in practice. If 1 may bp 
allowed to mention any one in particular, where all 
are entitled to our unreserved and respectful defer¬ 
ence, there is hardly a lawyer (I believe). in West¬ 
minster Hall, who is aware that this was the constant 
theme of aniinadverMh and regret with our late chief 
justice of the Court of King’s Bench, Lord Kenyon. 
The leaning of the Institute, in which he had so largely 
and deeply laid the foundations of his own education, he 
always strenuously recommended as an institute of edu¬ 
cation toothers; and deprecated, in the str^ingest terms, 
the unscientific practice of originating the study of the 
law (as it seems was beginning about that period to be- 



come the feshioo) in copying precedents in an office, and 
in 611ing up the marginal references in Blackstone’s Com¬ 
mentaries. 

The profession of the law, is that, of all others, which 
inaposes the most extensive obligations upon those who 
have had the confidence to make choice of it; and, indeed, 
there is no other path of life in which the unassumed su¬ 
periority of individual merit is more conspicuously dis¬ 
tinguished, according to the respective abilities of the par¬ 
ties. The laurels that grow within these precincts, are to 
be gathered with no vulgar hands; they resist tlie unhal¬ 
lowed grasp, like the golden branch with which the hero 
of the £neid threw open the adamantine gates that led to 
Elysium. If I may carry on the same metaphor, *' the ex¬ 
perience of nearly two centuries, has pointed out to us the 
sacred tree from which " the golden branch" is to be ob¬ 
tained, and the venerable Manes of the departed Sages of 
the law, with solemn admonition, direct the approaches 
'io -it." But there is no need, in order to recommend this 
course of study, to resort to the language of enthusiasm. 
Having entered minutely (as I have done] into the ex¬ 
planation of its merits, and having illustrated the way o'f 
completing it in the course of a single year, 1 leave it to 
the honourable testimony which has been borne to it by 
our learned judge, that it m||t once the best, the 
easiest, and the shortest way o^ducating and forming 
men to be lawyers, with a view either to the Bar, the 
Senate, or the duties of Magistracy." 
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PROPOSITION I. 

Of the Distinction ushich ike Common Law takes between 
feudal and commercialt with respect to the Descent or ^ 
Alienation of real or landed Propertjf. 

fiVERY alienation or conveyance of KTHtM^roperty 
which is originally of a ^^fetiHal’* nature, is in a legal 
sense to be construed stricti juris; but where the con* 
veyance is originally **commercial*’ in its nature, it is to 
be construed liberally* As for example: in conveyances 
at the common law, by deed, tlie insertion of the word 
heirs is necessary, in order to pass the inheritance to a 
purchaser; but there is no such formality required in 
the case of a devise*; the reason of ibis distinction is 
as follows. Upon the introduction of the feudal tenures 
into England, in the reign of William the Norman, It 
became a settled maxim or rule of law, that the ulti¬ 
mate reversion of all the landed property in the kingdom 
vested in the king.” Having assented to this fundamental 
feudal constitution as the basis of military discipline, our 
ancestors obliged themselves, by an oath of fealty, to 
hold their lands of him as their original proprietor, and 
to do ttie same homage for them, (in support of his title 
and in defence of his territory,) as if they bad really re¬ 
ceived them from his bounty* Afterwards, subordinate 
infeud at ions,began to be granted out upon the same prin¬ 
ciple : the tenant became the vassal of the lord of wboos 
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he held hU estate; and his personal services, when called 
upon, were made the condition or consideration of the 
tenure. We have here, then, the original meaning of the 
word fee, feud, or feif, which was indifferently given to 
those estates, not as at this day, in reference to their 
duration or quantity, but to denote their stipendiary or 
feudal quality; and, as the consideration upon which the 
estate was granted was personal, (the personal ability of 
the feudatory to serve in war,) the presumption, there¬ 
fore, naturally arose, that the grant was intended to be 
confined to the life-time of the grantee alone, M'here it 
was not expressly declared otherwise. By the sarhe rule, 
then, if A. grants an estate by deed, that is to say by deed 
of livery of seifin, to B. in fee, or to B. for ever, or to B. 
and his assigns for evcr,it follows, that, in all these cases, 
B. shall take an estate for life only, and not tlic inherit- 
ahcc, because of the want of the word heirs. For, con¬ 
veyances, by deed, derive their whole effect from the pub¬ 
lic act or deed of delivering seisin or corporal possession 
of the land, which, in substance, is no other than the ori¬ 
ginal feudal ceremony of'investiture; and, therefore, the 
fprm of the conveyance being feudal, the principles of its 
construction are held to be equally so. Modus dat legem 
donatwni{\). 


(1) The statute of frauds enacts, that, in allsucb cases, there 
must now he a deed in writing; but this has made no alteration 
in the voustructiou of these conveyances. It is still by the deed 
“of livoryof seibiii” the laud passes, and not by the deed “in 
writing.” The nature of the conveyance is not altered: non 
qvod scripttiiN ett sed quodfactum est inspieilur. And this is the 
reason why the livery is usually endorsed,' together with the 
caoaes of the witnesses, upon the back of the deed; for the land 
passes by the lirery, and. without it the feoffee has only au estate 
at will. Co. Litt. 48. a. Ibid. 98. b. 
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But why, then, do we not adhere to the same princi¬ 
ples in the construction of conveyances bydevise ? 

We have seen that a feoffment, at the common law, by 
deed, is of no avail, without the specific act or ceremony 
of livery of seisin; and this was, during the feudal times, 
for two reasons: first, that it might appear against whom 
the praecipe was to be brought, in the case of a disputed 
title; and, secondly, that the lord might run no risk of 
being defrauded of his fines and services. But, it is evi- 
(lent, that these reasons did not apply where there was 
no livery, as in the case of uses for instance (9); for, the 


(Q) U^es were the invention of very enrly times, from motives 
of fraud, fear, or coQvvnience» First,of fraud: as, if A. having an 
infant son B* made a feoffment toC* to the u$e of B.> upon A's 
death tlie lord was defrauded of those grand fruits of military te» 
iiure, wardship, and marriage; and, if A. died without heir, the 
lord was further defrauded of his escheat. Again, where a te¬ 
nant hud a defective title, he had only to infeuif another to his 
use; and if» afterwards, a pr<ecipe quod reddnt was brought^ 
against him, he eould plead non tenet; for the prscipe lay only 
against the actual tenant of the freehold, till the statute 1 H. 7« 

c. ). which gave it against thepemoroj'thepro/it$» It was thus, 

* 

too, the statutes of mortmain were used to be avoided by in- 
feoflingtrustees iotheuseof the convent, when infeofling thecon^ 
vent would have been a forfeiture. Secondly, of fear; and not 
only the fear of being impleaded in a real action, but also the fear 
ofeondseWtion, which was always a very powerful motive in those 
troublesome times, when attainders were so frequent. (See Co. 
Litt. 272. a«) Thirdly, of convenience; for, by infeofling to uses, 
they made their estates moiildable to the various purposes of 
raising portions for younger children, of creating contiugent re^ 
mainders, of limiting future or springing uses, and of deyisiug 
by will, which, by the common law, they could not do, but only 
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uie being; granted distinct from the potBession, no fmes 
or servicea could attach to it, neither waa the cc.slut qui 
Use liable to the prscipe in the case of a disputed title. 
Now, if we apply the same reasoning to limitations by 
devise, we shall find them to be precisely within the 
tame exception; for, not taking effect till after the de¬ 
cease of the testator, they can enure no otherwise than 
by way of declaration of the use, to which the seisin is 
afterwards silently executed by the statute H. VIII. 
c. 10.) of uses. Therefore, because these devised estates 
are in their nature analogous to uses, and not to feotf- 
meiits, they are allowed to operate as uses, and are re¬ 
newed with the same latitude of construction. Accord- 
ingly, if A. devises to B. for ever, or to B. and his assigns 
for ever, B. shall take the inheritance or fee simple, 
though the word “heirs” was not mentioned; for the word 
forever is a word of perpetuity, and sufficiently ascertains 
the testator’s meaning; and the legal strictness, arising 
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tn certain placee bjr the custom* Adapted to these Tarious con¬ 
siderations, limitations by way of use were beginaiog to be ge¬ 
nerally retorted to through the kiogdom, when Henry VIII. 
from the idea ofhis being thut defranded (as he called it) of hit 
feudal services, prevailed upon his parliamentto pass the statute 
of uses (97 Ca 10*) which enacts, that the seisin shall be exe¬ 
cuted to the use by the mere operation of law, thereby making 
the emin and the ust cODTortible terms. It is, however, to be 
observed, that this has intr^uced no other material change iu 
conveyancing than the addition of a trust, or* as Lord Fardwicke 
emphatically expresses it, juet three words more* For, instead 
of A. infeoffing to C. as formerly* to the use of B. jtc* he now 
infeoA C. to the use of him and his heirs in^trust for B*; and the 
itattite havihg once operated to convey the /ega/ estate from A« 
to C* its operation is held to be spent, so that it cannot operate a 
second time* See the note (931) to Co* Lilt 971 * b. 
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from the feudal rules and maxims with respect to feoif* 
ments, is not to be regarded in this iostanee, for the 
reasons already mentioned. 

Again, let us take the welUknown rule of law respecting 
the reservation of rent,—that “ rent reserved upon a lease 
derived out of a freehold, though reserved by the lessor to 
himself and his executors, shall go upon his decease to his 
heir, and not to his executor; and so ^ coneerro, if the lease 
upon which the rent has been reserved was derived out of 
a chattel, the executor shall have it, and not the heir, not¬ 
withstanding the lessor may have expressly reserved it 
to himself and his heirs, and not to himself and his exe¬ 
cutors 

The distinction which the common law takes between 
feudal and commercial, with respect to the descent or 
alienation of real or landed property, has been attempted 
to be elucidated in the foregoing proposition, as it con¬ 
cerns the form of the comeyance. We have, in the 
sent instance, to consider it at it applies to the quality of 
the estate. , 

It has been already remarked, that the constitution of 
feudal tenure was introduced into this kingdom, and be¬ 
came a part of the common law of landed property, at a 
very early period of our history. By the rules of succes¬ 
sion, as they were consequently then framed upon feudal 
principles, the descent of lands was restricted, by the 
course of the common law, to those alone who were of 
the blood of the feudatory or Grst purchaser. It was pre¬ 
sumed, that the fidelity of the ancestor would survive in 
his descendants, and be hereditary in his family; and, per- 

I 


h Co. Lilt* 47. •* Aftd m 8o«nJm» 8. pt. fl. c. S9. 
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bap«, too, that he might naturally transmit to his pos¬ 
terity ilia personal ability to serve in war, which was the 
principal condition of feudal tenure in general. 

An estnte thus constituted, and which could no other- 
wUi-he created than by the feudal ceremony of investiture, 
or pul)lic and solenin act of livery of seisin, was denomi- 
iiatid.a freehold, and he who had this species of seisin, 
which wiisalways/ur/i/e at least, wascalledthe tenant; a 
term which appears to have been then used, not as at this 
day. to signify iiidiflerently the tenant in possession, whe- 
tiicr tenant for life or years, but to denote the proper tenant 
of the freehold, who was likewise tenant to the prsecipe, 
and tlie ostensible person to whom the lord was to look for 
the d'scharge of his fines and services. Let us suppose, 
tlien, that such tenant of the freehold makes a lease for 
jcars, reserving rent to himself and his executors, and 
dies: now, by the course of the common law, the rever¬ 
sion descends to the heir and not to the executor; but if 
the executor could claim the rent, distinct from the rever- 
Bum, then would the rent go in one direction, and the re¬ 
version in another; which would be'creating* ii double 
tenure, contrary to the statute (18 Ed. I.) of subin-- 
leudatious. kn as much then, as the heir is entitled to 
the reversion by descent, so also shall he have the rent 
as an incident thereto; for we have seen that the rever¬ 
sion and the rent cannot go in different directions; and, 
therefore, the law says, the reversion, which is the nw- 
cipal; shall draw after it the rent, which is but'the mli^ 
dent. The tnaxim is, accessorium sequHur suum princU 
pale, ^n.ducit. 

On the other hand, estates which were less than free¬ 
hold, as teases for years of every description, and tvhicii 
even to this day come under the general denomination 
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pf chattels, firere considered, under the feudal system, to 
be of little or no value; their tenure being of that preca¬ 
rious nature, that, till the 2 l 8 t of Henry Vlll. the free* 
holiler had the power of defeating them, at any time, by 
a common recovery (3.) And, because these inferior te¬ 
nants were not considered to have any property of their 
own in the land, but only an interest in the estate, as the 
bailiffs or farmers of the freeholder, their interest was 
allowed to vest upon their decease in their executors, 
like the stock upon the farm, and other personal goods 
and chattels in general; the heir having no more to 
do with these, than the executor has with the free¬ 
hold (4). By the same rule, then, as the reversion 
expectant upon the determination of a lease derived 
out of a cliattel, shall go as a chattel to the executor, 
in exclusion of thd heir, so likewise shall the reserved 
rent (if any) as an incident thereto; and no stipula¬ 
tion to the contrary can give it e different direction; 


„ (3) The termor could net falsify a covinoat recovery of the^ 
freehold before the stet. 21 H. 6. c. 15. becMUse he could not 
have the thing to be recovered. Co Litt. 46 . a. 

( 4 ) It is for this reason that the covenants in leases are re¬ 
quired to be made with the heirs aud assigns of the lessor, where 
’ he is himself the owner of the inheritance; but where he is only 
the lessee of the proprietor of the estate, then with bit executors 
aod^^ministrutors. For the same reason, where ^ term for 
yeifms devised, the devisee cannot enter without the consent of 
the executor. For the devisee, in that case, takes as legatee of 
a chattel, out of which the executor is bound to see that alt the 
debts are paid before the legacies: the default of which would 
be a devastavit, and make him liable de benit propriis, Bnt 
with the freehold, the executor has no right to intermeddle,-^<ni«d 
qndxqprd. Co. Litt. ill. a. Ibid. 988. a. 
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for a condition which contravenes a settled maxim or 
rule of law, is of no effect, and ought to be rejected*. 


PROPOSITION IL 

4 

Of the Sources from which the Arguments and Proofs of 
the Cothmon Law are principally drawn. 

The sources from which the arguments and proofs of 
the common law are principally drawn, are as follows:— 

1 . The received legal maxims, or rules and principles, 
which are described to be a sort of common ground, in the 
nature of postulates or axioms. There are, necessarily, 
certain**data*’ required^in the explanation of the logic 
of the law, as in that of the logic of every other science; 
quia confrd negantem prmctpta non est disputandum. 
Thus we say, the law admits no presumption of inju¬ 
ries (1); every thing shall be presumed lawfully done, 
until the contrary is proved (3); there is no crime wherg 
there is no criminal intention (3), and so forth. 

3. There is another sort of proof drawn from the Year 
Books, the judicial records, and other authorities of law. 
0 ResjtMicata (says the legal maxim,) pro veritate accipi- 
tur*: et d communi ohsenantia non est recedendum''; et 

I 

2 Go. Litt. 306. b. h Co.tUt 136. ft. ^ 

o Co. Lilt. lOS. ft. 


(1) lojurU DOD pmumitur* Co LitU 332. b* 

( 2 ) Omoia prteoqiuDtar legilime fftcUdonee probetur in coo- 
trtriuD. Co. Litt. 232* b« 

(3) Actui son fftcit reraia niii ment rit rea* Ca» Litt. 247» b. 
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minimi mutanda sunt qua ctrtam hahuerunt interprQla- 
tiunem^. 

3. From the-original writs^: for these cannot be 
changed without act of parliament*, and are, titerefore, 
held to be of great authority for the proof of the law in 
particular cases^ 

4. From the forma of pleading: “ Fw the law,” says 
Lord Coke, '* speaketh by good pleading, which is there* 
fore said to be, ipsius legis vha vux ^ 

3. From the entries of jinlgment. For tltc judgment 
is ever given by the court upon due consideration'had of 
the record before them 

6 . From approved precedents and usage. For that 
which is commonly used in conveyances is the surest 
way; and it is so much the safer to follow approved pre¬ 
cedents; quia nihil simul inventum at ct perfectum*. « 

7. From non usage. For, as usage is u good interpreter, 
of law, so non usage, (where there is'no exan)ple to 
the contrary,) is a great intendment that the law will not 
bear 

8 . From consequences and conclusions oflaw, wliere 
the matter of proof is merely technical. As where it is 
proved 1^ the pleading» that prescription is by the com¬ 
mon law, and not by force of any statute, &q} Or where 
the subsistence of a tenure between the lessor and the 


€ Co. Litt. sSs. ft. 
d Co. Litt. 73. b. 
« Co. LUt. 54. b« 
f Co. Ult. 93. 
g C«. Liu. 115. b. 


h Co LUI. 39 . n. 
i Co. LtU.3«9. h. 93U. B. 
k Co* Liu. Bl. b. 

1 Li(U Sect. 170 . 



lessee for years, is proved by the words of the writ of 
waste®. 

9. From the common opinion of the learned in the law. 
For this is a consequence of the rule of law, d commuui 
oh$9nanli& non ttt recedendum; et minime mutanda sunt 
qua certam habueruntinterpretationem''. 

10. From what would be generally inconvenient. Ab 
inoonvanienti. For the law was made for the avoiding of 
inconveniences; and, consequently, where any particular 
construction of a doubtful point can be shewn to he pro¬ 
ductive of a public inconvenience, it is always a forcible 
argument, in law, against its being adopted ^ 

n. From reasoning by enumeration, or, as the logicians 
call it, d divisione. As where, in the rase of a feodment 
made on condition, tbattbe feoffee should pay a yearly rent 
to a stranger, it is proved that such annual payment is not 
properly a rent, though so called in the indenture. For 
if it should be a rent, then must it be either rent-servico, 
.or rent-charge, or rent-seck; but it is not any of these, 
and, consequently, is not properly a rc^t^ 

19. From the greater to the less. A Tnajori ad minus. 
As where it is argued that a recovery, which is matter of 
record, and consequently of the highest nature, being in¬ 
sufficient to bind him who is in prison at the time of the 
default made, d/ortiori be shall not be bound in the like 
case by a disseisin and descent, &c. for these are but mat¬ 
ter of fact and not of record 


m Lltt. M«t. ISf. 
n Co. Lilt. Ot 
o Co. LUt. 97 . b. 97 a. 


p Ltli. $4$. 
q 14tt» MCL 4M. 
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1 


And so on the other haml^ from the less to the greater* 
A mi'/ori ad niajus^ As where it is argued, that livery 
of seisiti within the view, heiii;* allowed in the case of a 
feod'merit, vviurh passes a new right, d fortiori a seisin 
widiih the view shall be ailoweil for the restitution of an 
ancient right, which is so much the worthier and more 
respected in law^ 

13» From that which is impossible; ab impossibili* 
As wiiere it is argued that a disseisin and descent shall 
0^1 hind liim who is out of the realm at the time, from 
. impossibility (according to common presumption,) of 
ins having cognizance of the sanlc^ 

1 4. From the end; afne. For that which is nugatory 
in its rlVort, or to iio detiiiiie legal end and pijr|)ose, the 
law requires: as, where the tenant for Hie, with a 

mediate reinaipdcr to himself iu fee, granted the remain* 
di.T to nnotlicr, he was not required to attorn to ins own 
grant, By the same rule, again, if there be two #o« 

parck'uers, and lands are given in fnmk-niarrisge with I he 
one, if th'ese lands were of equal value at the time of thc« 
partition, they shall not afterwards be put in hotchpot; 
for, in tliatcase, the ellect of the hotchpot has been anti¬ 
cipated by the gift in frank-marriage*. 

15. From that which is useless, or of no ultimate be¬ 
nefit to the party. And therefore the vitleiti, (while tenure 
in villeiifQge subsisted,) could not bring an appeal of may¬ 
hem, in which he recovered only damages, against his lord*. 
For the incapacity to acquire any thing for his own benefit, 
was one of the harsh characteristics of the villeiifs condi^ 


r Co. Liu. 959. 
t Liu. lect. 440. 
t LIU. vect. S7S 


II Lilt. lect. 979. 
% Litt. sect. 194* 
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tion, according to the then maxim, “ ^uicgt/td acquirilur 
servo, ac^umtur duniino^. 

16. From that which is absurd or repugnant to common 
understanding; ex absurdo. As, if a feoffment were 
made upon condition that the feoffee should not alien, 
&c: for such condition would be repugnant to the state 
of the land passed by the fcoffinent*. And so it was 
where a remainder was limited to commence upon the 
tenant’s aliening; for, in that case, one and the same 
estate would vest in two several persons at the same 
instant; quod esset absurdum'. 

17. From that which is contrary to the course of na> 
lure. As if n relief of a bushel of roses is due out of cer> 
tail! land^ and the tenant dies at Christmas, the lord 
cannot destrain for his relief till the time of the growing 
of tlie I'oses^ Quia lex special naiura ordiuein; et im- 
possibih est quod natural ret repugnat; el lex neminem co- 
git ad impossihilia. 

18. From the order of religion. As when it was shewn 
that if a villein became a monk professed, he could not 
be reclaimed by his lord, because a man of religion should 
live according lo his profession of religion; and this, if 
the monk were taken out of his house, he could not do'. 

19. From common presumption. As where the issue 
in tail, was held lo be barred by the warranty of a colla* 
teral ancestor, upon the common presumption, that a 
man would not unnaturally disinherit his lawful heir, 
without leaving him some other recompence*. Or, where 


jr Co. Liu. 117 . 0 . 
a Co. Liu. 1193.0. 
m Co. Liu. 378. o.b.RicluVtcaw. 


b Co. Liu. 99 . 0.1 
c Co. Liu. 136 b. 
A Co. Litt. 37 s. o. 



the child of a married woman, whose husband ia living 
within the realm, is presumed to be the child of the hus¬ 
band*. 

20. From ancient lectures and readings upon different 
statutes. For these declare what the common law was 
before the making of the statute; they likewise open the 
true sense and meaning of the statute; they distinctly set 
before us one point at the common law, and another upon 
the statute; they produce authorities, arguments, and 
reasons for proof of the opinion of the reader, andforcon- 
futation of objections against it; and, lastly, they defeat 
subtle inventions to creep out of the statute^ and so 
forth. 

It sulBces to have thus generally explained, that the 
knowledge of the argumeiils and the reasons of the law, 
is to be deduced from these and the like sources, in order 
to siiow how necessary it is, (I repeat Lord Coke's words,) 
that he who comes to the study of the coinmon law, shituld 
come, as Littleton did, from one of the universities, where 
he may hate learned the liberal arts, andespecialUj Ibgic*^ 



PROPOSITION III. 

Of the reasoning Theory, or Common Sense of Pleading. 

The multiplicity of disputes and controversies which 
are every day submitted to judicial determination, has 
evinced the necessity of prescribing a regular method of 


o Co. Liu. 37a. •. 
t Co. Liu. )isu. b. 


S Co. Lilt- :<3S. b. 
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proceeding ig order to prepare them for legal examina¬ 
tion; this is, in few words, the history of what is called 
“ special pleading,” and which in fact is only another 
name for that sort of logical discussion of the subject of 
complaint or controversy, which enables the court and 
thejury to discover, at one view, the number and nature 
of the precise points in dispute, upon which the parties 
are at issue. That we have usually indeed so niucli seem¬ 
ing obscurity to contend with, at least upon ourconiinence- 
nient of this course of study, is a natural consequence, 
nut of the want of evidence in things, but of the defect 
of preparation in ourselves, and more particularly of our 
not being conversant in the meaning of the terms of artt 
which experience has shewn to be necessaiy to be re¬ 
sorted to, in this brancli of learning, for the sake of cer¬ 
tainty, brevity, and convenient precision. In this, how¬ 
ever, it is to be observed, that the law, with regard to its 
technical phrases, stands upon the same footing with 
other studies, and requires only the same indulgence. 
The science of special pleading is not more dithcnlt to 
be explained by u teacher, than the science of rhetoric it¬ 
self. Having succeeded in distinctly and fairly under¬ 
standing the terms of art, we are enabled to perceive, in 
a short time, and with very little labour, that the various 
doctrines and rules of pleading are of a nature to be de¬ 
monstrated upon the principles, upon which they were 
originally suggested, of plain reason and common intend¬ 
ment; and that they have usually no further authority in 
practice, than in proportion as they are calculated to pro¬ 
mote the ends of substantial justice, whether by guarding 
against surprize, by preventing confusion, by saving time 
to the court and jory, or by defeating the subterfuges of 
the dishonest disputant, and compelling him to come to 
an issue upon the precise points io question between the 
parties. 



For example. In order to guard against surprise, it is 
a rule ill pleading, (in gll personal actions,) that all such 
matters as must necessarily preclude the plaintift' from his 
actiuii, without, at the same time, amounting to a total 
traverse or denial of the dtrfaration, shall be pleaded spe» 
dally, 'J'lius, if A. brings an action of covenant against B. 
he comes prepared to give evidence of the covenant, and 
not to disprove the nonage of the defendant or other spe¬ 
cial matter, which might possibly be alleged against him^ 
and, therefore, in such case, it is but strictly reasonable, 
and c'orisiatent with common justice, that the defendant 
should be obliged to plead the special matter, in order to 
apprize the plaintiff of the particular nature of the de¬ 
fence. 

Again, in order to prevent confusion, the law will not 
allow the plaintiff, in his replication, to vary from his ori¬ 
ginal tleclaration, nor the defendant, in his rejoinder, to 
depart from his plea. Thus, if the defendant (in an ac¬ 
tion of covenant) pleads perfonnance of the eovenSnts, 
and the plaintiff replies, '* that he did not perform some 
particular act according to^his covenant," and the defeir- 
dant rejoins, “ that he offered to do it," this is a depar¬ 
ture, and therefore, bad in pleading. For it is one thing 
to do uiid another to offer to do it : and if this sort of plead¬ 
ing were to be allowed, tbe altercations might be carried 
on to an endless length, and the court be left in the 
dark at last, and uncertain for which of the parties to give 
judgmAit. 

Having shewn the common sense of these general rules, 
let us now take the technical maxim, “ that the plaintiff 
(in an action of debt) must traverse tbe surplusage, if any, 
and not the taniumwhich 1 shall endeavour to demon¬ 
strate to be no more than a maxim of plain reason* 



grounded upon the propriety of defeating the subterfuges 
of a dishonest disputant, and compelling him to come to 
an issue upon the precise point in question, between the 
parties. Suppose, for instance, A. brings an action of 
debt against B. fortwenty pounds, and B. pleads thereto, 
that the debt was SOI. and net SO/, onit/, as the plaintiff has 
thereof alleged against him; this is what, in the language 
of the law, is called pleading a surplusage. But in an 
action of debt, which is grounded on an express deed of 
contract between the parties, if the proof varies from the 
declaration, it is evidently no longer the same contract 
whereof the performance is sued for. A man can no 
more bring an action for SO/, and recover SO/, than he who 
brings an action for a horse can recover an ox- Suppose, 
then, the plaintiff persists in his original demand of the 
$0/. only, he must necessarily lose the benefit of his ac* 
tion by the operation of the supposed surplusage. But 
if he traverses the surplusage^ (as by adding words to the 
following effect, “ without this, that the debt was of the 
oth^r 10/^ surplusage,") he then reduces the debt to the 
exact sum which constitutes the original demand, or 
^ause of action, and of which no further proof is neces¬ 
sary; for the defendant has'already admitted and con¬ 
fessed it " inclusively'’ in the greater sum. Omne majus 
continet in se minus. 

Again; to bring another example in illustration of the 
same rule: suppose the plaintiff, in debt for rent, de¬ 
clares on a demise of 90 acres rendering rent, ')nd the 
defendant pleads thereto, that the demise was of S6 
acres, and not of SO acres only, and th'at the plaintiff 
entered and suspended him from the other six acres, and 
that, therefore, he ought not to have and maintain his 
action thereof against him." Now, the question, in this 
case, is not of the demise, in the declaration, of the 20 
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acres, for that is admitted and confessed by the defendant 
“ inclusively” in the 46 acres, but whether or not the de¬ 
mise was of the other six acres, which constitute the Sur¬ 
plusage. For if these are no part of the demise in ques¬ 
tion, the alleged interruption has nothing to do with it; 
and, consequently, which ever way that is found, the 
cause must evidently be determined. 

Et sic de ceeteris (I). 


PROPOSITION IV. 

Theorem, that hy the Extiaction of the Fee of a Seigniory, a 

particular Estate for Life in that Seigniory is also extin- 

# 

guished *. 

SupPOi^E A. and B. lord and tenant in fee simple. A. 
leases his seigniory for SI years, to C. and afterwards A. 
releases to B. and C. generally. If C. uccepts^e r^case, 
his estate in the whole seigniory is immediately extin- 
giiisiied for ever; for the first operation of the release 
was lo make B. and C. Joint-tenants of the seigniory for 
life, witli remainder to B. in fee; because a release of 
the seigniory to the tenant of the land can only operate 

by way of extinguishment; for otherwise the tenant 

% 

would be paying services to himself^ easet absurdum. 
Also, sucU release being made ** generally/* is good to ex- 
tinguf^h tbe fee, without the word heirs being inserted, be« 

% Co. Utt.eso. a. 


(I) Forsn accurate and com pendiootintrud action to the learn^ 
jogof pleading, the'studeat may consult Coaiyn*s Digest, uii* 
der the title Pleader.’* 
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cause a release is always to betaken most strongly against 
the releasor, who ought to have explained himselt(l); 
and, likewise, because such releases were always favoured 
at the common taw, on account of their tendency to 
unite the tee, the feudal services being more easily col¬ 
lected from one tenant than from many. But, with 
respect to C. it operates per elargir son estate, not to a 
fee for want of the word heirs, (f.>r a release per elarsir le 
estate is in the nature of a grant, and, conNequenUy, the 
word heirs is necessary in order to pass the uihcntiiiice ,) 
but to the greatest possible estate not of inheriiance, and 
this is an estate for the life of C. And C. being tiins 
seised, as joint-tenant of the whole seigniory, ** per tnut 
as well as per Ins l«ase for years in the whole 

seigniory is, consequently, merged; that is to say, the 
term for years, which is.buta chattel interest, isdrowned 
or exiingiiislied in the freehold. Secondly, B. and C. 
being thus joint-tenants for life of the whole seigniory, 
remainder to B. in fee, and B. being also tenant of the 
land it follows, that all the estate whicli B. could have 
by the release, namely, the moiety of the freehold, and 
the remainder in fee in the whole seigniory, is now be¬ 
come extinct, and, consequently, the jointure severed; 
and, therefore, C, remains tenant for life of a moiety, the 

b My. Abbreviated for moiety. 


(i) It IB a rule of law, that, lu alt doubtful caseB, the exposi^ 
tioo of the words of a contract shall be taken most etrouglj 
against him, who ought to have explained hiraself. For exam pie; 
if two tenants in common grant a rent of this is to be under* 
stood to bp several, and the grantee shall have 40i« And so on 
the other hand, if they make a lease and reserve to thecDselves 
they ahull have only between them, upon the same 
principle. Co* Litt. )97«a. Ibid. 9b7« b. 




fee of th«t moiety being extinct. But it is a maxim of 
law, that when the fee of a aeigniory is extinct, there 
can no longer exist » particular estate fur life in that 
seigniory Si because every particular estate implies a 
tenure or attendance over, which is here expressly ne> 
gHiivei!*. Also, It is another maxim, tliatsiiice every par- 
III ularestate is only a portion [particula) ol'a fee simple, 
when the correspuixiing portion does not exist in deed, 
it is always stippused to exist, or, in other words, is 
created for <;onforntiiy*sake, in liction or .contemplation 
of law (‘.2). But, in the present case, there can be no 
sucli iictioii, because there is an actual release, which 
necessarily 0 |)eratt 8 to extinguish the fee; ami, conse¬ 
quently, the fee being extinguished, C.’s eaUtte fur life in 
the seigniory is also extinguished by the same act by 
which it was created, for the benefit of B. the tenant. 

c Co. Litt 919 . b. ibid. 199 . b. 


(9) Suppose, for e^umple, A. tenant in t«il, >viUi limitstion to 
his i»!»ue reiiittic, le«ses to D. for life, ami dies, leaviui; a sou and 
daughter, ^iow the estatMail having been discontinued by the 
lease to D. for life, the entry of the daughter is taken uway. For 
when A. made the lease to for life, he assumed to have the re* 
version or corresponding reioainder in fee si(npie in himself. 
Upon As^s death, that reversion descended to the ^on, who was 
A/s heir at the common law, and who, if D. commits waste, 
may have an actiuu of waste, which tlie issue in tail cannot have, 
because^of the discontinuaui'e. But no sooner is this fictitious 
reversion reduceil into possesstonsr than it instatitly vanishes# 
The estate*tail revives as before, the discontinuance and the 
right of entry accrues, at the same instant, to the is^ue in tail, 
according to the original limitatiou* Co* LUt* 333* a* S30a s« 



PROPOSITION V. 


Of the Distinction between Releases of Estates and of 

Droits. 

The release of an estate, is wlicrc there is already a 
vested estate at the time of the release made, both in the 
releasor and the releusee, and privity between the par* 
ties: that is to say, the releasee’s estate most be imme¬ 
diately derived out of the releasor’s estate, so that the two 
estates, together, make but one and the same estate in 
law. But the release-of a droit, is where tlie releasor’s 
estate has been previously divested or turned to a right, 
as in the case of abatement, intrusion, disseisin, discon¬ 
tinuance, or deforcement; and, consequently, where no 
privity is required, nor indeed can, from the nature of 
the case, exist between them*. 

Af for.example: if A. seised iu fee, in right of his wife 
B. makes a lease, for 40 years, to D. and afterwards A. 
dies, and afterwards B. releases to D. generally, this is 
the release of aneslate, and operates per elargir le estate of 
D. from a chattel to a freehold. But if A. being so 
seised, makes a lease for life to D. and afterwards A. dies, 
and afterwards B. releases to D. generally, this is the re¬ 
lease, not of an estate, but of a droit, and operates per 
extinguisher ledrMt of B. in confirmation of D.’s lease for 
life, ■ and also of the reversion which is in the hei* of A. 
Why? Because, in the ^st instance, the lease was not 
void, but voidable. It divested not the estate of the wife; 
but, on the .contrary, until avoided^ it binds her estate. 
For the husband, who made the lease, had the jus posses- 


m Co» Litt 966, a. ibiO. 97 ^. 
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sionis, or right of possession of the inheritance in the 
right of his wife, and now, the husband being dead, the 
possession of the lessee of the terni is, in construction of 
law, the possession of the wife as tenant of the freehold, 
out of which the term is derived (1). But it is a maxim of 
law, that the estate which 1 may defeat hy my entry, 1 
may equally'make good by my conhrmation^; and, there¬ 
fore, the wife, upon tlie death of tlie husband, as nbove- 
mentioned, may confirm the estate of the lessee for 
years if she will, and not only by her express, but also by 
her implied confirmation, as by acceptance of rent ('2), or 
any other act by which she tacitly admits the lessee to 
be her tenant. It follows, that the release from B. to D. 
19, in its first operation, an implied confirmation of D.’s 
estate; and, secondly, being made generally, it operates 
per elargir son estate, from a chattel to a freehold (3). 
But, in the latter example, in which the husband is sup- 

b Co. Lift. 300-1* 


(1) A lease is considered a$ a covenant reaU tlint binds the 
possession of lands into whose hands soever it conieSi if the lands 
be not evicted by a superior title; yet the tercuor has not tKe 
freehold in him, but holds the possession as bailifT of the free* 
holder, Homing a/ienOf by virtue of the obligation of the covenant* 
See the note 188 * to Co* Litt* 949* ^ 

(3) The acceptance of the rent is a sufficient declaration, that 
it is her will to coutinue the lease, for she is not entitled to the 
rent, but by the lease* See the note 117< to Co* Litt. 915* a* 
(3} la a note in Saunders, (see vol* 3. case 39* n. 9.) it issu^ 
gested, that there is no privity between the wife and the lessee 
of the husband; but see 1 Bac* Ab. 309* 3 Bac. Ab. SOSo 
Plowd* 137« end Cro* Jac. 339* The lease was not void by the 
death of the husband, but only voidable, and now being made 
good by the confirinatioa of the wife, the law supplies the re*, 
quired privity i>elween the parties* See Co* Litt. 279*.b. And 
seethe prop. 19* of this Appendix. 
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poeed to have leased to D. '* for life,’' he has thereby 
divested or displaced the wife’s estate, and turned it to a 
droit. He has also created a new reversion in fee," 
which upon his death descends to his heir at law ; and 
the wife could not avoid these estates by her entry at the 
common law, but only under the statute*. 

There is also a further distinction to be observed be¬ 
tween releases of estates and of droits: viz. that the re¬ 
lease of an estate admits of being qualified nt the will of 
the releasor. Thus, the lord may release his seigniory to 
the tenant of the land, whether in fee, or in fee tail, or 
for life, or for term of years. But the release of a droit 
admits of no such qualification; for, if released but for 
an hour, it is extinguished for ever^. 


PROPOSITION VI. 

0/ tke ■ Distinction between droUarel and tortious Convey¬ 
ances. 

Droitusel conveyances are of the right only, and not 
of the possession, and are either primary or secondary. Of 
the first description are all original conveyances of things 
which lie only in grant, and not in livery, and of which 
no visible possession can be delivered, as advowsons, 
rents, commons, reversions, and other incorporeal here¬ 
ditaments. Those of the second class, are, where there is 
already such subsisting privity of estate between the par¬ 
ties, that any further delivery of possession would be 
vain and nugatory; as in the case of release, confirmation, 

« SCit. 3« H. 8. c. SS. And tM Co. d C». IM. VJi- ■. 98U. t. 

1^-097-b. SS6. 43s. b. 399 . b. 



and surrender, Conyeyances which are thus made, can 
be evidently no otlier than drottiireU that is to say, tiiey 
cannot enure to pass more than may be innocently or 
rightfully coaveyeil; for the transfer of a right heeomps a 
mere nullity when exeri'jsed beyond the subsisting ri^^ht 
to transfer; nemo potest plus juris ad aitnm transferre 
qndm ipse On the other hand, all original or pri* 

mary ronveynnues, which ere wrongfuily made of things 
in iivery, as of lands or tenements, (of which the eorpo* 
ral f)Ossessioi] is made over hy the act of livery of seisin 
without any reference to the right,) are said to he tocr 
tious. IMius, if A. tenant in tail, leases to C, for life, re* 
inaituler to D, in fee, the diMcontinuauce is in fee; tor both 
estates are created by one and t\\e. same livery# Ifut if A, 
havimr leased to C, for his life, had afterwards granted 
the reversion to D* in fee, the discontuiuaiK e would have 
been then for life only, and not in fee; ibr the reversion 
lies in grant,’* and not in ^Mivery,” And so it is of a 
bargain and sale enrolled» a lease and release, a covenant 
to stand seised, and the like, Th^-y are ail of them 
droiturel or innocent conveyances, because they opeiate 
upon the right only, and not by transmutation of the 
possession, and, coitsequently, can convey no more than 
may be rightfully and lawfully conveyed V 

Again; if tenant in tail makes a feoBinent, it is a dis* 
continuance, because the feottee’s estate is created by tb 
very of seisin, and is of a greater quantity of estab* than 
can be lawfully carved out of an estate-tail. But li^ht 
tenant in tail is disseise<l, and releases in fee to the dis* 
seisor, albeit the fee is not his to release, yet it is no dis¬ 
continuance; for there is no transmutation of the posses- 


b Set tbs sou (95t) Co. lAti. 


* Co. Lilt. S 99 . h. 
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Dion or freehold by the release, but only a transfer of the 
right* 

Again, take the following case of a mortgage, which 
is not at alt uncommon. A. tenant in tail, makes a mort¬ 
gage to D. by lease and release, and dies; and afterwards 
Bk the issue in tail, enters and suffers a recovery. In 
this case the recovery is good, notwithstanding the mort¬ 
gage; because the conveyance by lease and release was 
droiturel, and consequently determined upon the death 
of the tenant in tail, and entry of the issue. But, if the 
mortgage had been by feoflinent, it would have been 
otherwise, because the feoffment would have operated 
as a discontinuance, and the issue could not have made 
a tenant to the praecipe until he had first defeated that 
discontinuance, which he could not do by his entry, but 
only by his action. 

Upon the 4lime principle, where-tbere are powers re¬ 
lating to land, which have their operation under the sta¬ 
tute of uses, or the statute of wills, the tenant by a tor¬ 
tious conveyance, may often extinguish such of those 
powers as are said to be**in gross;” but if the convey¬ 
ance is droiturel, they remain unaltered. As for example: 

If tenant for life, with a power to jointure an after- 
taken wife, conveys a life*estate by bargain and sale, 
lease and release, or covenant to stand seised, this con¬ 
veyance will not affect the power of making a jointure, 
if he even makes a conveyance in fee by any of these as¬ 
surances, as it is not their operation to pass a greater 
estate than the grantor hag a “right” to convey, the 
power in gross is not affected by it; but if he conveys by 
fine, feoffment, or recovery, as these assurances not only 


C Co. Litt. 48- ». SS8. 



pa^s the estate of the grantor* but cotivry a tortious fee^ 
they necessarily disturb (he whole iiitieritnncra, and eon- 
sequetitly divest the seisin, out of whirh the unes to be 
created liy the power are to be fed; they^ ihereloref 
operate in extinction of the power^.” 

It is to be further remarked* that the law will intend 
every conveyance, wherever it can be so intended, to be 
droituiel lallttr than tortious. For example; suppose 
A. grants lo B. in tail* keeping the reversion to hiujself. 
*If* afterwards, B. re^infeoH's A* the law will intend this 
to he only a surrender of B/s particular estate, and on 
B/s death the issue in tail shall enter* Fur, if A. had 
taken hy feoffment* he would have toriioiisly delVated 
his own reversion, which would be against tlie received 
maxim, ** that a small estate by right* is to be preferred 
in law to a greater estate hy wrong*. And so, again, if 
lands are given to A* for life* reniniiuler to B. for life* 
remainder to C. in fte, and afterwards B. dsaseises A* he 
acquires by the disseisin a fee siiiiplo; lor the law will 
notallow him to qualify his own wrong^; but if* after¬ 
wards* A« dies in the lifetime of B., his wrongful estate 
ill fee is changed* by judgment of law* into the rightful 
estate for life, and consequently the old reversion is again 
vested in C* as before the disseisin (!)• 

d Sve note (d9s) Co Litt. 349. b. f See note (SS3) Co. Litt. 9^. b. 

e Co. Litt. 49. a. 959. a. 


(l) Xhe construction which is ^reeable law* is always tb 
be preferred to thatarhich is against the law. Thus* if tennnt in 
tail leases to another for tififf it shall \te construed to be for his 
own life* for that stands With the law, and not for the life of 
the lessee, which it is be)ond bis |>ower to grant; but otherwise 
it is* if the lessor has fee simple. Ei sic dc caitris* Cv, Litt* 
42, a, b. Ibid, 183, a« b. 
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PROPOSITION VII. 


** Of the Distinction bet^reen desccndihle Freehold and Ft€ 

Simple quatifi€d\ 1) 

A FRE siniple qnnliOerl is the same in quantify of 
Cftftte R9 a fee simple absolute; it has, likewise, all the 
incidents to a fee simple absolute, as inheritance, dis^* 
punishment of waste, right of dower and curtesy, nml so 
forth, beio^ only leas than a fee simple absolute in respect 
of its duration*; but a descendible freehold is without 
any of those inc idents, being in effect no more than an 
estate per autre rie^ to which the heir succeeds, not as 
heir at the common law, but as the person specinlly 
pointed in place of an occupant^ 

For example: ** If tenant in tail do grant to another 
all the estate^c hath in the tenements to him entailed, 
by ihicd^of bargain and sale, (which is required to be en¬ 
rolled by the statute 27 H. VIIL c. 10.) to have and to 
hold to the^ther, and to bis heirs for ever;'^ it operates 
as a tlroiturel conveyance of his wliole estate and inter¬ 
est*; and, consequently, as the grantor had an estate of 
inheritance in fee tail, so the grantee takes an estate of 
inheritance, not indeed of fee tail, because of the want of 
the proper words of limitatioD, ** to the heirs of the body 

a Liu. IS. ft. c SceuoU 8S1- Co. Liu. ^1. b. 

b Co. Liu. 41. b. . And ttt the 
note 341. m 


(I) The distinctioii between descendible freehold and fee 
simple qualified, has been probably admitted since Littleton 
wrote. See Litt. sect 6l2» C50* Co. Litt. 39U a. Ibid. 84S. b. 
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cf the craiitco-** neither is it of fee simple nh'-^ohUe, be¬ 


en use it mryj occes'ij',nly/iCMerminv 
out IS' ne o» t* i< iwm u* t^^.l; ! ‘i». 


np’ >'» 


1^-' living;' W'llll- 
>ih. r n 


thi9 ^etrrtrmHbV ?m* *pup!i.:'<’ , th** proj)t?r- 

lu-^ of a 't <* .{'>->•'.iiK't »• k,o U> iho iien as au 

inliciil;uK*'\— i i* ^v^r^'A j-h.o; U»'. cinlowt ii, the ImsbAnd 
si>::ll hi: 0 uniit ^[w enrh ami tiu* tenant in Ui] shall 
not nil :u turn uf u:isu: bei'anso lu* has parted with 
till' r» vr rs'i...^. Hill, if lenaiii in tail do ijrimt to ano- 
tliej n.l i\o* osiHte he U»*u» mi ilie lenoii;encH to bun eiv 
idiii'd by iloed of lease, to have and to liui<l to I hr otlicr 
and to Ills lieirs for ever;*^ tins is no inhorilancc to (be 
gjitiiUin but a ujore desoeiuliblo fr<^ebold\ IVir tJi(' 0 |)era- 
tn>n ol ibe liniM* is only npoii the trecbold^ leaving tlie 
fee or iMlM*trifaiico in the lissor and his lu%ra, vi whom 
tbr lioMs as of I lie rcvorsioiu Suppose, then, I be 

^laiib e i liters iiinUn the leasi*, and : fuTWrii Is dies durin,^ 
the Idc of the tenant, in tail» it is not iIk: inheritance that 
di'srciids to the heir of the grantee, butthe mere free- 
lu.ild which (lie granite hiinself had, and bis 

lu'ir does not succeed by descent, at the Coniinon law, as 
in the former case, l>ut by force of the spjEfCial wonUpf 
the original grant; and, conaeqiieiitiy, in casi^ of waste or 
forfeiture, the tenant in tail may liave an actum of waste, 
or may enter, &c« in right of tlic reversion. 


And so, again, if a person seised of an estate per autre 
vie^ devises it to one and the heirs of hM hodi/^ this U 
no estate tad, for all estates tail mtist be of initerit- 
ance, be dispunishable of waste, have right of dower, 
and must also be within the statute dedo^/ia^; but it is 
the limitation of a descondd>te frcciiold ; and t!ie words 
heirs of the body are no more than a description of 

d Cs. Lift. 5d. s. Ibid. ssG. a. t Cv. Lill .133 s. 

And 9ee uotf 1316. Co< Lilt. asj. a. ( Co. Lill. it 4 s. 
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the person who shall hold the same during the life of the 
cestui qai vie, to prevent ati occupant 

It is furlher to be observed, that descendible freeholds 
were not devisuhle under the statute of wills, (S9 
and 34 H. VITl ) but were made so long afterwards, 
by the stat. St) C. II. w’hich also m- kt*s them assets in 
the hands of executors and administrators for the pay> 
meiit of debts and legacies: tor, by the common law, 
no executor could succeed to a freehold. And again, 
by stat. 14 G. II. c. 80. the surplus of such estates, 
after payment of debts, dtc. is made distributable like 
a chattel interest. But this does not apply to,the estate 
of the bargainee of tenant in tail, which was before de¬ 
visable under the statute of wills. And as of a bargain 
and sale enrolled, so it is of a lease and rilleasc without 
any enrolment, because it operates as n feoffment at the 
common law. (8) 


94 


^ C^. Litt. 30 S. a. 


(2) Co* LHU 907* Tliat is to say, it conveys the same 
quantity of estate, suppoain^ the relea.Hor to have the inherilance, 
but in other rea|>ects the operation of a feofTnieHt is very dif¬ 
ferent; for, if tenant in tail make a feoffment, it is a discootinu** 
ance; hut a bargain and sale under the statute, or a lease and re« 
lease.at commoij law, cannot work a discontinuance, because 
they are but droitufel conveyances, operating upon the right 
only, and not upon the possession. VuU ante, prop. 6. 
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PROPOSITtON VIII. 

Of Me Distinction between Estates Jimited in Contingencj/ 

by Deed, and by Devise. 

In the case of a fee being limitetl in contingency “ by 
deed,” there remains no more in the grantor and his heirs 
than a n>ere possibility of reverter and no estate of rever* 
siun; for the whole estate passed out of the grantor at 
once, by the act of “ livery” of " seisin,” which alone 
gives efi'cct to this species of conveyance'. Hut the ope¬ 
ration of a devise being no more than the declaration of 
the use to which the land shall be subject after the tes¬ 
tator's death, he is therefore at liberty to dispose of as 
much or as little as he thinks fit, and whatever he does 
not dispose of, as it remains vested in himself during his 
life, so it descends to his heir after him\ In the former 
case, if the inheritance is limited in roiitiiigeiicy, the fee 
is, therefore, said to l>e in abeyance; that is t<T9ay,*it is 
only in the remembrance, intendment, and consideration 
of law, caput inter nubila condit ; but, in the case of a d»* • 
vise, it descends to the heir at law, and remains vested in 
him, until the contingency happens. For example, ifA. 
leases to C. for li fe, remainder to the right heirs of D. the 
inheritance is plainly neither granted to C. nor D. and it 
cannot vest in the heirs of D. till after D.’s death, quia 
nemo est hceres tiventis ; and, consequently, as A. cannot 
retain it against bis own grant and livery, it remains in 
suspense, in nubibus, or in abeyance^. But, if A. tievises 
(which is in the nature of a limitation of the use, .as well 
as the other express modes pointed out by the statute of 

• Vide ante, p. 94. aoU f- c Co. Liu. 943. >■. 

h Co. Lift. 39.*. 



uses,} toC, for life, remainder to the right heirs of D* and 
ditji, the revefTiion in fee, during the suspens^e of tlie eon* 
tingency, deseends to the lieiroftht- testator; for the law 
never supposes tlie fee tube in aheyunee, unless where it 

is necessary to recur to tlmt conSiruction; and, in the 

✓ 

present ensf, there is no such necessity ; for this was no 
pfirtin^ with the possession (as in the former instance.) by 
Uoery of seisin, but a mere dedamtnnt of the use 5 ami the 
Blntnle only •xeciiies the seisin in the same pro|)orlion 
in which tlie use was dispuseft of, and nothiuf^ more. 
Supposing then, the lieir and the devisee for life to join 
in ii coiiiniou conveyance, in the life-time of D. the two 
estates being thus united together in succession, the par¬ 
ticular cs.tate will merge in the reversion, and the contin¬ 
gent remainder be defeated and destroyed for ever. But, 
tliis It cannot be in the former case, where the limitation 
was “ by deedfor the particular estate does not marge 
in the jKJSsibility of reverter, but only in the estate of re¬ 
version. 

* 

s 

It ii, however, to he observed, that where the parti- 
rular tsiate and tlie reviT^Hion come, by oue conveyance, 
to tlie same person, there can be no inerger of an inter¬ 
vening cmiiingi rit remainder; because it would evidcnitiy 
contravene the intention of the grantor or devisor* But, 
otherwise it is, where the particular estate comes by one 
conveyance, and the reversion byanotlier; for there the 
operation of law has to contend witli no such repu;»nance« 
TlfCis where an estate is left to B* for life, reniainder to 
the unborn son of D. in tail, remainder to the right heirs 
of takes a fee executed, subject to the possibility of 
the contingent remainder vesting* But if B* sufl'ers a re* 
covery, before the event on.which tiie contingency is li¬ 
mited has taken place> the juuctioD of the particular 



estate and the reversion in a third person, is a merger 
and extiDguishineut oi'tliecontingentreniuinder ror>ever*. 


PROPOSITION IX. 

Of the Construction of Common-haw heases. 

Tvv. priiirip^l distinctions to be observed in tbt^ con¬ 
strue.non ot lenses which (*nnrc by the conm^on tsiw, (and 
Such indeed is the case with ail leases winch nvv not 
stric tly pnrsuant to the staluit^J arc* lirst* between void 
and voidable; secondly, between leases for years and 
lil'e; and, thirdly^ between things iu grant and things in 
livery. 

1. Between ** void and voidable/* If tenant in tail 
makes a lease for 40 years, rendering rent, and dies, this 
is not void but voidable, and il the issue acc^j^tU^ rent 
it sliali bind him. Why? Because thtissue takes the 
same estate out of which the lease was originally derived ; 
for the te.nant in tail, who made the lease, was entrusted 
with iUejus posMessioniSf'* the right of possession ot'the 
inheritance;" and, tberetbre, the estate of the lessor con¬ 
tinuing, the derived part or portic,>n of it which consti¬ 
tutes ttie lessee*8 estate, has also continuance until the 
issue avoids it. And, because it is a maxim of law, that 
he wtio tnay deteat an estate by his entry, may (1)ually 
make it good by his oonfrrmution ; tlie issue may, there¬ 
fore, confirm this lease if he will, and, us lie may make 
an express, so he may make an implied coufirmatton, as 


s See F<«rne> Coot. Reo. atg€ 
24$. et icq. lut edition. 


% Sut.ss H. s.c.st. 



by accepting rent or the like. But otherwise it is with 
respect to the remaiiider-man and the reversioner; for 
these lake several and distinct estates from that out of 
which the lease was originally derived,and, consequently, 
upon the determination of the estate tail, by the tenant 
ill tail dying without issue, the unexpired lease for years 
becomes absolutely void,' and not merely voidable. The 
determination of the greater is the determination of the 
less estate, w|leh was but a minor part or portion of it. 


2. Between leases " for years and for life.” If tenant 
for life, as tenant in dower or by the curtesy, makes a 
lease for years, upon the death of the lessor this is ab¬ 
solutely void, and can neither be made good afterwards 
by confirmation or otherwise; for the freehold, out of 
which it was derived is determined, and the determina¬ 
tion of the greater is the determination of the less estate. 
But, if such tenants make leases for life or lives, it is 
otherwiM. Why.^ Because, in that case, they create 
greater estates than can be derived out of what they 
themselves have, and, consequently, as those lAises are 
derived, not out of the estate of the lessor alone, but out 
of the two estates of the lessor and the reversioner toge¬ 
ther, it follows, that the reversioner may either defeat 
them or not, upon the death of the lessor, as be thinks (it. 


5. Between things “ in grant,” and things ” in livery.” 
If the bishop, with confirmation of dean and chapter, 
make^ a lease which is not stridtiy pursuant to the sta¬ 
tute, and therefore operates as a common-law lease, of 
things in livery, whether for life or lives, or for years, 
this is not void but voidable; and if, afterwards, the suc¬ 
cessor accepts the rent, he lihkes it good and unavoid¬ 
able. Why? Because the bishop, who made the lease, 
was entrusted with the jut possessionis, “the right of 



possession of the inheritance,” and therefore the estate, 
our of which the lease was derived, has continuance still; 
and then, according to the legal maxim, “ that he who 
may defeat by his entry, may equally make good by his 
conlirmatioii,” if the successor accepts the rent he ne« 
cessaniy contirras the lease; and, by so doing, he has 
also waved taking advantage of the statutes which were 
enacted for making void such leases, because those sta¬ 
tutes were made wholly for the benefit oN»e successor, 
against the predecessor’s acts, and not against the suc¬ 
cessor's own acts. And, possibly, (says the law,) the 
re8erve<i rent may be more benelicial to the successor 
than the land itself. But, if a lease be made for life or 
lives, ot things in grant, as of tithes, or other incorporeal 
heriditaments, the lease is absolutely void upon the death 
of the lessor, ami not merely voidable; and this is the 
reason which is assigned for it, viz. that there was an¬ 
ciently nu remedy, at the common law, by which the 
rent, in such case, could be»recovered by the stfccessor, 
if afterwards denied: he could not distrain, foptber^was 
nothing of which a distress could be taken; and an action 
of debt would not lie, because, the lease being for life or 
lives, no action of debt was maintainable till after the 
lives ended ; and, therefore, since the acceptance of the 
rent at one day, would not, at the common law, have 
enabled him to sue for it if afterwards denied, it was held 
to be unreasonable that he should be bound by such ac¬ 
ceptance; and herein consists the princijial distinction 
betweeif the common law, and the law as it stands at 
this day upon the statutes (X). And as it is of the bishop. 


{I) Voidable lease* may X« eqoally made good, whether by ac¬ 
cepting rent, or by distreiiiiug for rent due at the death of the 
. nredecewor. or by brin'dn*'an action of woite against the lewee; 



in such cases, so it is of the dean, the archdeacon, the 
preheiioar^, and the like; for these are all ** seized'* jn, c 
ecciesiit (9), 


PROPOSITION X. 

Of ike 7);.s'tiiiction bttween the Opcrelrju ^yf a Cful 
that uf a fcccutc'r^, vhere the 'le-iUtU in • nf :Mi: 
Reot/dion, and Ihvn: are no intei^nedinu .".>4 

T]\k opcn:iioiiof a Oi*c levied by a icn nc in ti^il (i), 
M’hofL Ue has ihc rvvcMsiou iu hiiiih«M(,t«ud tU^rc uiv uo lu- 


or, iu Ciiiif*. die Ivfkse he for Ute or lives by hnngini; un Hswtft thr 
rent due ajitf the dvuih of the predecvbsor, 01 hy accep^uiice vf 
Fealty from the )e»»ee« 

(9) FM tire Ic'uniiijg reltttii)(( to 1e«:»u9 made by eci Ie»iui»tical 
persetiif«aee JBucon*a Abridgment, voL J. tit. LenKt^s. 

()) The Dues uf a hue, in the Diu<leru pruvtire, uep, fir&t, to 
^tuigui^h durmukit titles, which are Imrred utter five yeuiV non- 
claim by the statutes 18 EH. t.& •! H. 7« <*• 94. Or, secondly, to 
bar the issue iu tail, under the atatutea 4 H.?. 0 , 94* & 3'i H. 8.c% 
36« Or, thirdly,to puss the eataten of Jemmes <uver(€S^ luthe inite- 
ritHuce or freehold of lauds and teoeineiitb. In the last instance, 
the fine is supposed, by Blackstone, to be binding upon the 
femme coveriet because she is prieateiff examined as to her vo/un^ 
iarppunseitt. (6l» Couinis. 9 . 369.) But, if that were indeed 
the principal reasdn', any other mode of conveyance, to wliich 
the same form of private examimotion were superadded, would 
be H8 binding as a doe. It seems, that the tine in binding iu 
fucli case, because it is the conclusion of a real action comn/eneed 
by original icrif,** without which prebiuniaiy, even at thit^ day, 
a tine would be a nullity. In the ancient practice, the recovery 
of the estate of thewife^ in a real action, was held to biuding, 
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trrmeJiate remainders, is by letting the reversion into poa*- 
ses:*<o.j; but if lie 8»iflVrs a recovery in the like t'Kso, it 
opeiHtes to defrat tlie reversion. As for exan.plt t B. 
was tenant in tail by descent, with reversion to hinisc If 
in teo, of rei iani iands, of wbu li A. (his utuestor] had 
grante(i with rovenaotsfor fnilher renewal. Now, 

in ttie til St place, although the tenant in tad is ein- 
powfn d, inider the enabling staiule, (33 Henry VI11. 
c. } lo <!ntiit lenses for tweiit 3 ^one years, or tliree 
|)insh:int to the directtoiis of the statute, he has 
plainly no power, either by the statute or by the com* 
irion law, to bind the issue in tail ton further renewal, 
and, consequently, whatever covenants A. nuglit have 
nindr to thalcHect, they could not be binding upon the 
heir in respect of the estate tad ('2). Secondly, M’ith 
respect to the rcvnsion in fee, which also tlesccuded at 
the same time from A. toB. this was ** htcrtdUifs infruc^ 


notwitlistHuiliug the coverture. Opou the sanie the 

tine is held to be iiiiiding in tne tnoent iiwtHd?^, hecuuKe of the 
supposed flepeiidihi^ of u real action, of t^bidi tlic fint an aitu* 
cable conipOMtion by agreemeikt; uiicJmit becuiiac of the form of 
private exHUiinution, uhich is only h circumstance in the mode 
of levying the line, and a merely ficcoiidary iikciHiud iiitroduced 
to prevent rocDpulsi*r*i. And altlmugh thicsanrl recoveries are 
now no more tliHn Jezi^nt'd proceedoi, as they are usudlly 
called, cum a$sttruHce.ii yet, la point oj* bar and conclusion, 
they are stdl ^nerned by the tame pnnctple^ as if ttiey^were 
really adverse suits. See the note IJL i o. \^iU. ]<^ 1 « a. 

(9) The reufron is, that the heir in tail, ai though he conies to 
the estate tail by descent, yet takes h» u ]uirchas<'r, Jur^ 

mam doai, and, c<uibequeiitly, not & liar^^cahU* wnli the jj<cum« 
brances of his ancestor, as whan he takes by descent ut the com* 
mou law. 




tuosa,"aB long as the estate-tail subsisted; and although 
the covenants of the ancestor are said to descend as un 
onus upon the heir, whether he inherits any estate or not, 
yet they lie dormant, uiid are not compulsory until he lias 
assets by descent from orthrough that same ancestor. But 
a reversion, or a remainder expectant upon an estate tail, 
is not assets, because it is nlways in tlic power of the 
tenant in tail in possession, to bar it at his pleasure (3). 
Let us then suppose that, under these circumstances, 
B levies a fine with proclamations, under the statute 
4 H. VII. c.94.and 39 H. VIU. c. 36. (which is said to be 
the mode usually resorted to in such cases where tiierc- are 
no intervening remainders*,) for the sake of quieting the 
possession, or in order to prepare for making a new set¬ 
tlement. Now, by the operation of tiie fine, in tlie (list 
instance, the conusee takes a fee simple qualified, deter¬ 
minable upon the deatli and failure of issue of the tenant 
in tail, and which is afterwards rcconveyed by the deed 
to lead the uses of the fine to B. himself, who, conse¬ 
quently, becomes tenant of the fee simple qualilied, to¬ 
gether witli^tlif.old reversion to himself in fee simple ab¬ 
solute. But it is a maxim of law, that where two estates 
in succession are vested in the same person, the less 
estate always merges in the greater; and though an 
estate-tail does not merge because of the statute de donis, 
which would otherwise be of no effect, there is no such 
exception with respect to the qualified or base fee ex¬ 
tracted out of the estate-tail, and which therefore in¬ 
stancy merges in the old reversion in fee simple; and, 
consequently, the hareditas infructuosa being now re- 

A See B1. Cumins. 


(3) TI]6 power of slit nation by fine and recovery ie an insepar* 
able incident to an estate tail* See Co* S24s a* and note 132* 


duced into possession, the heir has assets by descent, 
from the same ancestor who entered into the covenants, 
and is of course bound by those covenants. And so it was 
adjudf^ed m the case of Kellow versus Rawdtn^: the 
reversion in fee, expectant upon an esiate^tail in passes* 
sion, was not assets; but no sooner was the estate tail 
become extinct, and the reversion vested in possession 
in the heir, by the operation- of the fine, than it tiiereupon 
became assets, and liable to all the incumbrances of the 
ancestor. 

We have here. then, the principle upon which the 
hne operates to let the reversion into possession, and to 
make the heir cliar^eable in such case, in respect of as¬ 
sets descended, who was not so before. But. in the case 
of a recovery, it is otherwise. Why? Because the estate 
conveyed by tlie recovery, is that of fee simple absolute^ 
of which the recoveror acquires seisin, not by compro* 
inise. us in tlie case of a fine, but by adjudication of au 
adverse possession grounded upon an older and better 
title; aii<l, consequently, the operation^ flTe recovery 
is to defeat the reversion, togetlier with all the mesne 
estates and incumbrances, precisely in the same manner 
as if the recoveror had actually recovered in a really ad¬ 
verse suit. 


PROPOSITION XL 

0/ the Distinction between single and double Voucher^ 

In the case of a recovery with single vouclier. suppos¬ 
ing the precipe upon which the recovery is grounded to 


b Carlbcir, I 99 . 



be hrnught immediately against the tenant in tiiil Uim- 
self. who appears and vouches over the comnioo vouchee 
to warranty, it is titeu the catule tail of vvlitcli he is ac¬ 
tually seised at the time which is defeated, iiiid, eoiise- 
queutly, remainders and reversions, together with nil 
latent droits and interests, are not ttarred. Secoudl ., if 
the tenant in tail levies a fine, as he usually does, prepa¬ 
ratory to the recovery, now the estate tail being thus di¬ 
vested by the operation of the fine, the recovery which is 
had thereon is no lunger of the old fee tail, but of the 
new fee simple, which has been extracted out of it. In 
this case, however, as well us in the former, a sutlicient 
recovery cannot be had with single voucher, but only 
with double voucher at least, though not exactly for tlie 
same reason; for, in the former case, in which the reco- 
verce or tenant to the praecipe was actually seised, at the 
time of an estate tail, the recovery was necessarily of 
that estate and of nothing more; but, in the latter case, 
in which the estate tail was previously divested or dis¬ 
continued hy the fine, and turned to a droit, the recoveree 
or te*halit to-l^e pr«cipe, bad fee simple, the recovery of 
which isgooi! against him by way of estoppel*, but, upon 
his death, may be avoided by the issue, by defeating the 
discontinuance under wliicli it was created. As for exam¬ 
ple; when the tenant in tail levies a fine, it ope/ates, in 
the first instance, as a discoutiiiuaiice(l}. Suppose, then, 

a Co. Litl. «. 


(t^'A finei ^ the comiDoo law, or without proclamationsi 
enures a$ feoflment upon record^ of which it is virtually the 
acknowledgment. It iv only in the special case of a fine being 
levied with praclamations, under the slat. 4 H» 7« c. ^4. and 3$ 
H. S. c* 36. that the issue in tail is barred by force of Utnse 
statutes Co. Litt. ^69. ». Ibid. And aee the note 171 

to Co. Litt. 191. a. 




the estate created un<!er the discontinuance to be imtne« 
dUiely reconveyed to the tenant in tail liimself, who* 
thereupODj sufl'ers a recovery* Now it is clear, tltattbis 
recovery is not of the estate-tail, but of tlie estate created 
under the discontinuance. By the same rule, then, if the 
heir in tail defeats the discontitiuaiicej (which be may 
well do by action, though not by entry,) the discontinu¬ 
ance being defeated, the tortious fee simple, which the 
discontriiuauce gave rise to, is necessarily deterjifmed,atid^ 
consequently, the recovery avoided^. But where the te¬ 
nant in tail is brought in as vouchee to the warranty, as in 
the case of a recovery with double vouclier, the heir is 
then barred by the warranty, and so are all tiioy in re¬ 
mainder or reversion. For the law always supposes, 
upon a principle of equity, that the first vouchee recovers 
other lauds of equal value against tlic second vouchee, 
which descend in the same course of iaheriiance as the 
estate passed by the recovery would have descended. 
Upon this presumption of law, which is uiiiformly ad¬ 
mitted in order to give effect to couimou recoveries, the 
warranty of the ancestor not only binds lh^»^ff, at)d%ars 
every latent right and interest he may have in the lands 
recovered, but also defeats, at the same time, the remain¬ 
ders over. But, wiiere the ancestor has entered into no 
such warranty, (with double voucher,} there is evidently 
no bar to the heir, so as to preclude him from his latent 
droit in tail, which is above the recovery. And so in all 
cases, where there arc several and distinct estates above 
the estate passed by the recovery, it is necessary thu^the 
parties should be all severally vouched tef warrardy in or¬ 
der to ensure a good title (8). 

b Cp. LUt. 3S9. ft. 


(e) For furiber informatioD on this subject, see the Essay on 
Fines and Recoveries, by Mr. Cruise. 
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PROPOSITION XII. 

0/ the Distinction between contingent Ttemainier and con* 

ditional Limitation^ 

The digtinction between a contingent remainder, and a 
conditional limitation, is simply this; viz. that the former 
waits the regular expiration of the preceding estate, and 
then'Vestg in possession as the corresponding part orpor* 
tion of the same fee; but the latter vests tn possession in 
extinction or defeasance of the preceding estate, and be* 
fore the period originally marked out for the expiration of 
the same. Thus, if lands are limited to A. for the life of 

B. or so long as B. shall live, and in the event of B/s death, 
in the iife.time of A. then to C. in fee. Now, in this 
case, C. has a contingent remainder. But if the limita¬ 
tion were to A. for life, or, which, in effect, is the same 
thing, to A. generally, provided nevertheless, that in the 
event of B.'s death, in the life-time of A. that then the 
land ^alTgs^over to C. in fee, this is no longer a contin¬ 
gent remainder to C. but a conditional limitation. Why f ' 

''Because, in the first case, in which the preceding estate 
was originally limited to A. for the life of B. and no lon¬ 
ger, the remainder, which was limited in contingency to 

C. in fee, must necessarily wait the regular expiration of 
the preceding estate, out of which or after which it was 
limited. But here, on the contrary, the qualifying or de- 
teimining expressions, forming no part of the original 
limitation, but being annexed thereto in the nature of a 
collateral or distinct protiso^ and by which the preceding 
estate, is to be abridged, defeated, or nullified, it is evi¬ 
dent that the estate, which is limited in contingency to C. 


« Sm tht note $«, to Cff. litt, sob. b. 
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in fee, may vest in poaseesion before the period originally 
marked out for tlie expiration of the preceding estate; 
and, consequently, such limitation over is not a rontin* 
geot remainder, but a disiinctconditional limitation (1). 


PROPOSITION XIII. 

Of iht Distinction between transitory and local Actions, 

% 

The distiuctjon between tn^nsitory and local aclionai 10 
founded on the distinction winch the law between 

pr vity of contract, which is pereouali and thcn^fore tran¬ 
sitory, and privity of estate, which is not personal, but 
locals Tims, if an action of debt or covenant for rent, or 
repairs, &c. is brouglit by the lessor against the lessee, 
this is a transitory action, and may be brought in any 
county; but, if brought by the lessor against the assignee 
of the lessee, the action is then local, apiknies^ be 
brought in the county in which the land Ties, and in no 
other. Why? Because between the lessor and the les-* 
see there is privity of contract, which is always of a tran¬ 
sitory nature. Debitu et contracta sunt nullius locu 
But, if the lessee assigns tiie term, and afterwards tlie 


(1) The reason, that every ^^remainder** must be so limited 
as to wait for the determination of the particular estate, hefoffi it 
takes effect ia possession, and cannot take effect in prejudice 
or exclusion of the preceding estate, is, that if such rsmaiiidep 
should be good, then would it give an entry to him who had no 
right before, which would be against the express rule of law, 
** that an entry caonot be given to a stranger/* See the Com¬ 
mentary on RichePs Case, in theebapUr upon Warranties, Co. 
Utt. 977* b. €t $€q* 

p 9 
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lessor brings an action of debt for the rent arrear, against 
the assignee, the action is then brought in respect of the 
land, upon the privity of estate alone, and not of contract. 
Fur the privity of contract, wbidb subsisted between the 
lessor and the lessee, was destroyed by the assignment. 
And so it is where tlie assignee of the reversion brings the 
action against the lessee, or the assignee of the lessee, for 
the same reason. For the statute 32 H. VIll *. only 
transfers the same privity to the assignee of the re¬ 
version, which the lessor himself had or might have had; 
and which, after assignment, is therefore privity of estate 
alone, and not of contract. • And so, again, on the other 
.hand, if an action of covenant is brought by the lessee, 
against the lessor, it is founded in the personal privity 
between the parties, and is therefore transitory; but, if 
brought by the assignee of the lessee, or against the as¬ 
signee of the reversion, the privity of contract being deter¬ 
mined by the assignment, the action is founded in the pri¬ 
vity of estate alone, and is consequently local; and yet, in 
both cases, the plaintiff sues for damages, Ac. affecting 
land,- . 


PROPOSITION XIV. 

4 

Of the Distinction between Debts and Contracts, with te^ 

epect to Tender and Refusal. 

« *• 

-If the defendant, in an action of debt on bond or other 

specialty, pleads a tender and refusal, according to the 
condition, &c. he roust also plead the encore prit, that is 
to say, that he is still ready to pay, or bring tbemoney into 


s c*. Iitt.ais. s. 
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court. For this is, prima facie, a debt which remains still 
unsatislied. The very coBdition upon which the defend¬ 
ant relies, in this instance, is itself evidence of the debt: 
et liherata veennia, says the law, ma Uberut offereniem*\ 
for it might possibly have been delivered for some spe¬ 
cial purpose, or upon some other account. But if the 
obligee has made a deed ofdefeasance to theobligor, upon 
condition, &c. the obligor, after tender end refusal, may 
plead ihesanie witlunittheencorepr#<; for this is, prima 
facie, not a debt, but a contract in the nature of a condi¬ 
tional release, and the defendant having performed hii 
part by the tender, thecondition is now satisfied, and the 
release become absolute and uncondilionalN 

Upon the same principle, if the obligee accepts a recog¬ 
nizance from the obligor, with condition to be void upon 
the payment of a smaller sum on a certain duy, and, on 
the day fixed, the debtor tenders .and the creditor refuses 
the same, he can never afterwards recover either the one 
sum, or the other. For the original debt wa^atis£ad by 
the recognizance, and now the recognizai)6£itsclf is satis- 
fietl by the tender and refusal. For this is, prima facie, 
not a debt, but a contract, of which tender and rei'usal 
are always equivalent to performance*. 

So, again, in the case of a pledge or pawn; the pawner, 
after tender and refusal, may either bring an action of as¬ 
sumpsit, and declare that the defendant promised to re¬ 
turn tbeagoods upon request, or he may.bring an aclion 
of trover, for the property is vested in him by the tender; 
which proves, that it is, in eifect, the same thing, whe¬ 
ther the money is tendered and refused, or actually paid*. 

d Cro. J«c. S4.1. Y«lv. H9. 

I BuUtr. 99- 


• Co. LUt. 90?. a. 
b C«. Liu. a(* 7 .a. 
c Co. Lilt. Su?. o. 
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In the same manner, where a feoffment is made upou 
condition for the payment of a collateral sum, if lawful 
tender be once refuse*!, he, who ought to tender, is of 
this quit, and fully discharged ever afte^wal'ds^ 

And so in all cases, in which the obligor is to do some 
collateral thing, as to deliver a horse, &c. if the obli¬ 
gor offers to do his part, and the obligee refuses, the con¬ 
dition is perlormed in law, and the obligation discharged 
for ever^ 

7*he creditor may also totally lose his money, if after 
tender and refusal, he takes issue upon the tender, and it 
is found against hini<. 


PROPOSITION XV. 

Of the Joinder and Afijyoinder of Actions. 

There are two principal points to be considered in 
the joinder of actions: ]« whether they can be answered 
by the same plea, and whether they admit of the same 
judgment. If A« brings an action upon the case against 
B. upon a general assumpsit, or an indebitatus assumpsit 
upQn a sin)pie contract debt, he may also declare, in the 
same count, u^n an insimul computassentf m^iiey lent, 
money had and received, and so forth; for non assatnpsU 
inay be pleaded as the general issue to all these counts* 
But, if the action be for trover or trespass, and the plaintiiT 


« Co. Litt. soo- •• hi 
i Co. Litt. SU7. s. 


' f l»p. Prsc« )9S* 
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add the same counts, there will then be two general issues 
required, that is to say,*‘not guilty,” to the former, and 
*‘iion assumpsit” to the latter; which is contrary to an 
established rule in pleading, “that the pleadings ought 
to he single and containing one matter;” for duplicity 
begets confusion. This general rule, however, admits of 
some qunlitication; for an action of debt on bond, or 
otiu'r specialty, and an indebitatus assumpsit, may be 
joined in the same count, though the plea of general 
issue to the former is nil debet, and non assumpsit to tlie 
latter. But the reason is, that they contain only one 
matter, and the judgment is the same in either case; that 
is to say, for the debt and damages. But, when the pleai 
are so essentially diiferent, (as, for instance, in the case 
of torts and contracts,) that they require different verdicts, 
there can be nojoinder of actions. S. Whether they admit 
of the samejudgment ? For, where the judgment is for the 
plaintilf in an action for an ii\jury without force, as case, 
assumpsit, debt on contract, or the like, it » also consi¬ 
dered that the defendant be amerced for ki^joilffi-delay, 
&c. But in actions for torts, or forcible injuries, the 
judgment is, “ that he be taken (capiaturj until he inak^ 
fine,” tic. And, although the fine is now remitted by 
the stat. 5 and 6 W. & M. c. 13. the form still continues; 
a misericordia or amercement is entered, in the one case, 
and a capiatur in the other. Supposing, then, there were 
two judgments, the court would not know whether to 
enter the misericordia or the capiatur. 


The next point for our consideration is, to know how 
to determine with respect to the parties*who are required 
to join, or to be joined in the same action. And here it 
becomes necessary to distinguish, first, whether they are 
plaintiffs or defendants; for, in all matters of contract, if 
there are several plaintiffs, and only one brings the 
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action, it is a material detect of which the defendant wiH 
be allowed to take every advantage, tvlicilier upon ge¬ 
neral demurrer or otherwise. But where there are seve¬ 
ral defendants, and they arc not joined, it is a defect in 
J'urm only, and consequently no advantage can be had of 
it, but by pleading specially in abatement, pur>uant to 
the stut. •ij [£liz. c. 5. For example, if there are two 
obligees, and only one brings the action, it may be given 
in evidence in bar upon the general issue; but not sice 
versa if there are two obligors, and only one is proceeded 
against: lor, in the first case, there would be an apparent 
variance between the deed declared u{>on, and the deed 
‘given in evidence; a contract with two, and a contract 
with one, being, pritna facie, two different contracts, 
and, therefore, not to be intended to be the same con¬ 
tract. Hence the general rule, that if a bond is made to 
several, to pay money to one of them, they must all Join 
in the action, because they are but as one obligee; and 
if they do not alt join, the obligor may take advantage 
of itpfithej; upon the general issue, or upon general de¬ 
murrer, or after wards in arrest of judgment, or (inally it 
.y/ill be error. And so it is in the case of covenantor 
contract, whether by parol or in writing. But where the 
obligors are several, and only one is proceeded against, 
this IS no more than an informality, or mere defect in 
form; for the defendant cannot deny that the deed is 
his, though it is not his safe deed, and consequently he 
cannot plead the general issue non est factum. 


9. Whether the action be for an injury which is 
founded in tort,-or in mere breach of contract and delay 
of justice; for, if the action be fora mere breach of con¬ 
tract, the measure of the debt or damages arising out of 
the contract itself, may accordingly be discharged or sa¬ 
tisfied by any one of the cootractiog parties, as well by 
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ail; and if any one of them does discharge it, it is a auflici* 
cut discharge and release of all the rest* But in actions 
of tort, on the contrary, the entire damages attach to each 
several fy; for, as the guilt or wrongful act of one man i# 
no extenuation of the guilt or wrongful act of another, ' 
80 neither is the putusliinent or tlie damages to be in* 
curred or paid hy one, a satisfaction for the punishment 
or tl)e damages to be incurred or paid hy another. 

It follows, that if several have liecn parties to a tres¬ 
pass, properly so called, the plaintitf has his election to 
bring an action against them all, or against anyone or 
more of them*. Thus an action of trespass for conspiracy 
against several, may l>e maintained against one alone, 
though the others are acquitted^; for these actions are 
founded in torU But if several are liable to a debt or 
contract, it is otlierwisc; ami even if judgment is reco» 
vered jointly against several defendants, the plaintiff* can* 
not bring an action of debt upon the Judgment against one 
of them alone, but must sue them all joiiitlv*. Uoo n the 
same principle, ifaii action is hrouj^htaga^nft several, upon 
a statute giving a penalty, only one penalty is recoverable 
but when a statute gives a forfeiture, each defendant must 
pay the forfeiture severally; for a forfeiture is not (like 
a penalty) in the nature of a satisfaction to the party in« 
jured, but by way of punishment to the offender; and, 
though debts are joint, crimes are several^. 

c 3 Leon. }30. * 

a Cro. £Uj. 430. 1 Solk. ISf. 


z S R^. )S9- 
b Sound. 1.0.34. 
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PROPOSITION XVL 

\ 

0/ the Construction of the usual Covenants and Powers 

in Marriage Settlements. 

In tb^ construction of the usual covenants and powr'rs 
inserted in marriage aettiementa, it is to he observed, in 
the first place, that the covenants for furtiier ass'iLinre, 
&c. are not against all clatmants gencruily, bnt only 
against those who claim for or under the cnve-miutor. 
Why ? Because if the parties were to covenant genen»lly, 
it would be necessary for them, in that case, to keep the 
title deeds. For, if any one is bo’ind to warranty, so that 
he IS bound to render in value, then is the defence of 
the title at his peril; and, therefore, the feoh'ee shall 
have no deeds that comprehend warranty whereof the 
feoftbr can take advantage*. Secondly, the covenants are 
always expressly against lawful lets and interruptions, 
in coivtvadi»t.\nctioii to uqlawful or tortious entries; for, 
in the last case^ the party has his remedy by action of 
trespass or ejectment against the .wrongdoers; but, hav¬ 
ing no such remedy against those who claim under the 
. covenantor himself, by a title paramount to that of the 
grantee, he then, and then only, may bring his action of 
covenant by force of these words of warranty (1). Again, 

% Co* ^ 


(l) Purottaot to the abore doctrine, the plaintiff who brings 
this action (of covenant for quiet enjoyment, &€«) muit not only 
allege that the person evicting him had lawful title, but that he 
bad lawful title before the grantor lease made to the plaintiff 
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with respect to the powers of leasing, of jointuring, of 
raising portions, of revocation, &c. upon what principle 
is it that the reservation of these, which would be void 
and of no effect in a deed of feoffment, or fine, or reco¬ 
very, or even lease or release, shall be valid in a deed of 
settlement? It is because this enures by way of declara¬ 
tion of the use, but those conveyances have their opera¬ 
tion by virtue of the transmutation of the possessinn, 
the constructive ditl'erences of which have been already 
exemplified in the foregoing pages. Another rule to be 
observed is, that the respective powers and cuvenants 
must be always of the same nature, and stand well toge¬ 
ther in point of consistency. Tlius, if a power of leasing 
were inserted in a covenant to stand seised to uses, it 
would be void and of no effect; because they are contracts 
of a different nature, the latter being always for a good 
consideration, such as natural affection or blood; the for¬ 
mer for a valuable consideration, meaning money, or 
money’s worth: and, therefore, the two together would 
be repugnant (S). 


for, otherwise, it might be from the plaintiff hiniself, that the 
esictor derived his title; and a conclusion of law does not help 
the not shewing a mutter fact. He is not, however, required to 
set out the title ** specially” of the person who entered upon him, 
because it is presumed in law, that every one is the depository 
of his own title, and that others are strangers to it. 

(2) Co. Litt. 237. a. For the further construction of cove- 
venaiifs for title, see Sugden's Law of Vendors and Purchasers, 
ch. 13. 



PROPOSITION XVII. 


Of the Assignment of Chattels “ with" or “ Ticed. 

A N original chattel of a thingthat lies properly in grant 
may be assigned either with or without deer); and so 
likewise may a chattel derived out of a freehoM of any 
thing that lies in livery; but a chattel <terivpil out of a 
freehold of any thing that lies in gnini, cannut l>e assignod 
without deed. For example: while tlie feudul teiiitre 
subsisted, the guardian in chivalry, wiio had seisin of tlie 
wardship of the heir and of the lands, (as in the case Lit' 
tieton puts, section l1b.)conld assign them both or eitlier 
of them to a stranger, by deed or without deed; for the 
wardship was an original chattel during the minunty : it 
wasnocderivedoutof any freehold; and,therefore,as the 
law created it without deed, it could equally be assigned 
without ileed. But, if a man made a lease for years of a 
villein.'Tfte !e^°e could not assign without deed, for the 
same reason that the lease, under which he himself held, 
cohId not be created without deed, being derived out of 
a freehold of a thing in grant’. 

The first distinction to be considered, is, therefore, be¬ 
tween original chattels, and those which are derived. 
Let us now take the second distinction, between a chat¬ 
tel derived out of a freehold of a thing in livery, and a 
chattel derived out"of a freehold ofa thing in grant. 

Incorporeal hereditaments, of which no livery of seisin 
can be had, and which are therefore said to lie in grant, 
are ref|uired to be conveyed by deed; for the law (says 


• lilt. MCI. I9J.. 



Lord Coke) has provided the deed in the stead or place of 
the livery (1). By the same rule, then, as the freehold of 
such incorporeal hereditaments cannot be created with¬ 
out deed, so iieitiier can the chattel, which is derived 
out of that freehohl, be asBi;'ned without deed. Thus, 
while the feudal tenure subsisted, if an advowsoirwas 
held by kinght's service, and the tenant died, leaving his 
heir within age, the lord could not grant the wardship 
of the udvowson without deed. .And, by the same rule, 
if at this day the patron of an advowson grants the next 
presentation to astranger, he can neither do this without 
deed, nor can the grantee assign without deed, because it 
is derieed out of nn inheritance which lies only in ^rant, 
and not in livery^. Butotherwise it is. where tlie chattel to 
be ai^signed is derived out of a freehold of n thing in lU 
very ; for then it will pass without deed. Asfore.xampic: 
if a cor|jor!itioii aggregate of many, make a lease for years, 
they cannot do this without deed; for a corporation being 
an itivisilile body, can no otherwise act or speak than 
under their common seal. But the lessee may assign with¬ 
out deed ; for it was not the quality of thirt^ieased, 
(as Lord Coke observes,) that remRred the original 
deed necessary, but the quality of the incorporation*.- 

We may add, that the same distinction is to be oh- 

b Co. hilt 65 . a. c Co« Utt Ul.b. IbiU. 16^.a. 


(I)*Co. Litt. 9. a. Ibid. 49. a. Tb# mistake, into which 
BUckatoiic has fallen, in dwrihiUif an advowson (which is an 
incorporeal hereditament,} to be capable df beini^ conveyed by 
verbet has hecu pointed out by the learned V»narian pro¬ 

fessor Mr, Wooddeson^ and is noticed in Mr. Chrislian’s notea 
to BU Comtns. 32. ' 


served in the liiw of surrenders*. It likewise opens to 
the further distinction (in the law of prescription,) be> 
tween prescribing by a qne estate and prescribing as heir. 
For if a man prrscril>es by a que estate, (in himself and 
those whose estate he bath,) he can only claim those 
things which may pass toitkout deed as incidents to that 
estate, such at an advowson appendant, or common ap> 
piirtenant. or the like; but for those things which ramot 
be granted irithout deed or Jiae, as an advowson which is a 
distinct inheritance, or common in gross, and the like, 
he must prescribe as heir, (in himself and his ancestors,) 
because the heir claims by descent, without any convey¬ 
ance*. 


PROPOSITION XVIII. 

0/ the ulterior Application of the Doctrine of Attornment, 

in the Construction of Releases per elargir le Estate. 

A. RELEASE'pee elargir le estate, is generally no more 
than a grant of the reversion, in whole or part, to him who, 
at the common law, bad the right to attorn to such grant 
if made to a stranger; and wherever a release is so 
made to the tenant who, at the common law, bad the 
right to attorn, &c.’‘ it will (I apprehend) be found to be 
a good release per elargir son estate, if made by him who 
is next in the reversion. 

• 

For example; if A. leases to B. for life, who leases toC«. 
for years, and aflerwards A. releases to Cs and bis heirs, 
this is a void releasei and of no effect* For it was not C. 

d Co. Lilt«a 3 S.a. But«e«ih« 
note 993. Md. 


e Co. Liu. ISI.0. 
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but B. who had the ri^ht to attorn to A.’s grant of the 
reversion to a stranger; the releasee's estate being de« 
rived, in this instance, not out of the releasor's estate, but 
out of that of ihe lessee for life, B.* 

Again; if a man makes lease for 90 years, and the 
lessee make an underlease for 10 years, and afterwards he 
who made the first lease release to the second lessee and 
his heirs, this is also a void release for the same reason^ 

But if A. lease to B. for years, remainder to C. for life, 
he may afterwards release either to B. orC; for either 

B. or C. niiglit have attorned, at the common law, to A.’s- 
grunt of the reversion to a stranger, B. as immediate te> 
nant of the term, C. as immediate tenant of the freehold *. 

Again; if A. leases to B. for life, remainder to C. for 
life, the consent of B. to a portion of the reversion being 
originally vested in C. comes in place of his attornment, 
and a release in such case from A. to C. is therefore a 
good release, though B. is immediate tenai^tof Use free¬ 
hold*. • 

• 

Again; if A. leases to B. for years, and B. enters, and 
afterwards assigns over for the whole term to C. a re¬ 
lease from A. to C. is a good release per elargir, ^c. For 

C. being accepted by A. as his tenant, acquires the right 
to attorn to A.’s grant of the reversion to a stranger. 

But4.hough it is true that this species'of release was 
generally so made to him who, at the common law, had 
the right to attorn, Ac.; yet there are some cases in 

• 

A Co. Liu. 97$. $. tod lee Co. c Co. Utl. 97$. Me Co. 

LUt $11. A. Liu. 311. A. 

k ibid. d Ibid. 
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which it is valid, though made to him who had not that 
right: as a release made to a tenant at will, which is 
equally a good release per e/arg/r though a tetKint 
at will, because of the smallness of bis estate, hud nut the 
right to attorn to the grant of his lessor at the coninioii 
law^ But, it is to be observed, that there is no oilier iii* 
tervening tenant, in this case, who had the right to attorn,’ 
aud, therefore, whose assent was lormerly necessary to 
the confirmation of the grant in question. 

Setting out, then, with this general principle, it seems 
to follow, that a release made to a “ tenant hy eleail," is 
equally a good release per efargtr ren exlate, if made by 
him who is next in the reversion; though I venture to 
bring forward this opinion in op|>09ition to the doctrine 
laid down in the note to Co. Litu £73. b. where it is said 
to be void, because there is no privity. Let us now en¬ 
deavour to consider this question. 

Privity of estate or tenure, (as between lard and te¬ 
nant,>-may reduced to two general heads,—privity in 
deed, and privity in law*. If A. leases to B. for life, and 
afterwards grants the reversion (o C. and B. attorns, 
the tenant of the land and the grantee of tht^^erersion, 
are privies in deed. But, if there be<4ord'^and tenant, 
and the tenant lease to,another tor life, and afterwards 
die without heir, so that the reversion escheats to the 
lord, the tenant of the land and the lord are now privies 
in lawV And why, then, is there not, privity “ of tenure 
in laio,*’ betweeikthe owner of the land, and th^ tenant 
hy statute merchant, statute staple, or eiegit ? The latter, 
indeed, “ before entry,” cannot take a release per elargtr 
Stc. and BO neither can the lessee fora year at the com- 


« Co. Litt. 370. b. 
( Co. Utt.6s.o. 


g Co. Lilt. S7I. o. 
h Tcnnn do U Ley,9as. 
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mon Inw, and precisely for the same reason, because they 
are not possessed before entry; but, no sooner is the 
possession vested by entry, than tlicy have each of them 
ati estate in the laud, whicli in either case is a derived 
portion of that of the reversioner, and the two together 
make but one and the same estate in law(l). 

But, it is said, the tenant hyeUgit is not strictly tenant 
to the owner of the land, as the lessee is tenant to the 
lessor; for it is not under the owner of the land he holds, 
but under tlic statute. And wliat is that to tlie purpose } 
There is privity in law, as well as privity in deed; and 
of this there are many otlier examples, u'hereiti it sub'* 
sists in like manner between the tenant and the rever¬ 
sioner, though the tenant does not hold of him as hia 
tenant. Thus there is ‘‘privity’* between the heir and 
tlie tenant in dower; and yet, the tenant in dower does 
not hold of the heir as his tenant, for it is not under the 
heir she claims, but under the hu8)>anil; which is thus 
demonstrated in Littleton:*— 

“ A. disseised by B. who (after five years' pnaceable* 
possession, aa required hy the stat. 39 IT. VIII. c. 33.) 
dies seised, and the land desccncls to iiis heir D. who en- 


(1) A release per elargir te estate^ if mude to a lessee uf a 
chattel, who hii5 uever entered, is void ut the common law, be¬ 
cause, ** before entry,'’ he has no estate in the b^nd, but only an 
Interest in the term. But, by the words bargui)i and nute,** 
since the stat. 97. H. 8. c. 10. (of uses), he is hul<l, by aijulu|ry of 
construction of that statute, to be “seised*' as of tlie 

use, the “ seisin” being exeriHed by the statute; and, having 
thus possession, an well us privit)*, he ii able to lake u release 
per e/argir eon esiatet and his acceptance of the release is an im¬ 
plied ftttonicnent. Co. Litt. 970 . a. 
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(lows his mother of one third. A/s right of entry upoa 
the two-thirds against the heir, is taken away by thede* 
scent, but he may well enter upon the widow for her 
third. Why? Because she claims under the htaband, 
during whose life her title of dower was initiate. But 
suppose A. does not enter, and afterwards, upon the 
death of the widow, the said third descends to the heir 
D.; A. may still enter upon D. for that third. Why? 
Because the fee and freehold did not descend at the same 
time to the heir, but only a reversion upon the death of 
B. expectant upon the death of B.’s widow*.’’ 

The relation, therefore, between the widow and the 
heir, is not exactly as Blackstone states it**, “ that the 
widow is immediate tenant to (he heir,” for it is nut un¬ 
der the heir she claims, but under the husbaiitl. The 
usage of the dower being assigned by the heir, is upon a 
quite ditferent principle. This was, originally, a merely 
feudal ceremony, introduced for no other purpose than 
tliat-«f making the heir liable to the lord, in respect of 
those lauds, for the payment of the feudal fines and ser¬ 
vices, for which, by the feudal constitution, the female 
could not be called upon. But, though the widow does 
not exactly hold of the heir, as his tenant, there is, never¬ 
theless, a sort of quasi tenure, which, in the language of 
the law, is called an attendance, and which implies a sub¬ 
sisting relation as between lord and tenant, and, conse¬ 
quently, a subsisting privity, which is always an insepar¬ 
able incident t© every species of tenure; and the widow 
was, therefore, liable to an action of waste, at the suit of 
the heir, and compellable to attorn in a quid juris clamat 
to the heir's grant of the reversion to a stranger*. 


g Co. Liu. 940 . b. 141 . «. 
b Bi. Conn*, e. 106 
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Again: there is the like privity between the heir and 
the tenant by the curtesy: for the tenant by the curtesy 
does not claim under the heir, but by act and operation 
of law, and consequently he is not strictly tenant to tlie 
heir. But, if the tenant by the curtesy commit waste, 
the heir may have an action of waste against him; and, 
like the tenant in dower, he was also compellable to at¬ 
torn in a quilt juris clamat to the heir’s grant of the re¬ 
version to a stranger^. 

Again, wliile the feudal tenure subsisted, if the guar¬ 
dian in chivalry held over for tiic value, und afterwards, 
the heir, being of full age, released to liiin all the right, 
&(:• tins also was a good release per etaniit son estate^; 
and yet the interest of tlie guardian in cliivalry, like that 
of the tenant by elegit at this day, was created no oilier- 
Avisc than by act and operation of law. The tenant by 
elegit too, (like the guardian in chivalry,) has only a 
chattel interest, and, therefore, cannot take a release be¬ 
fore entry"; but, where a man has ouce the pos^.L'6siou 
given him by the act and operation of Irvw, the law gives 
liini equally the required privily as a necessary appendage 
to it, which is very observable, (says Lord Coke,} us a 
conclusion in other cases". 

I apprehend it to be a general rule of law, “ that where- 
ever the law creates estates, it creates, at the same time, 
all the requisite incidents to those estates/* In construe^ 
tione juris semper consistit aquitas. Tln^, if A. leases to 
B« for years, and afterwards ousts B. and enfeofls C. and 
afterwards B. enters upon C. and commits waste, C. may 
have an action of waste against him^« Why? Because 

k Co. l.itt. Q79. t. Sl6. s. n Co. tilt 272 b. 

I Co. LiU.S2. b, 971. a.97S* b. o LilU oect. S7t». 

n Co. Liu. 97 a. b. 3S. b. 
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when B. entered upon C. claiming his term, he vested 
the reversion in C. without attornment, and, thereupon, 
the law created the required privity between them, with¬ 
out which the action of waste could not lie. 

Again; if A. leases to B. for life, who leases to C. for 
40 years, and C. obtains possession under the lease, and 
afterwards A. cotifirnis the same, and B. Jies within the 
term, A. cannot enter upon C. during the remainder of 
the term'. Why? Beeause A. having conhrmcd the 
term in the life-time of B.,—upon the death of B., C.‘s 
lease is derived out of A.’s estate, and if, afterwards, the 
rent is in arrear, A. may distrain, or have an action of 
debt, &c.; or, if C. commits waste, A. may bring an 
action of waste; for, no sooner is the privity of estate 
determined between B. and C. by the determination of 
B.’s estate for life, than the law creates the same privity 
of estate between A. and C.; and, by the same rule, if, 
afterwards, A. releases to C. it will be a good release per 
etarg'tf>i &c. 

. Again, if A. leases to B. a woman, for life, and after¬ 
wards B. intermarries with C. and'Afterwards A. releases 
to C. and his heirs, this is a good release per elargir, &c.<; 
for, by the intermarriage, C. acquired the freehold in the 
right of the wife, and, thereupon, the law created the re¬ 
quisite privity between A. and C. upon which the release 
from A. to C. might operate per elargir, &c. 

A 

i 4* 

Ti)c release of the wife to the lessee of the husband, 
after the death of the husband, who, being seised in the 
right of the wife, had created an unexpired term, was 
equally a good release per elargir^ though the wife 


p Co. Litt. aoC. 
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was not party to the lease, for the same reason'; for the 
lease was not void hy the death of the husband, but only 
voidable by tlie entry of the wife; for the imsband had 
the possessionis, “ the right of possession of the Inhe¬ 
ritance," in the right of the wife*. But that which 1 may 
defeat by my entry, I may equally make gootl by my 
confirmation*. By the same rule, then, tlic wife may 
confirm this lease if she will, and as well by an implied 
as by an express confirmation; and, thereupon, tiie lessee 
becomes liable to the rent reserved by the hnsliand, and 
the wife may either distrain for the arrears, or bring au 
action of debt; or, if the lessee commits waste, may lyivc 
an action of waste, 6cc. 

“ But the owner of the land cannot bring an action of 
waste against the tenant hy eU^il." 1 grant it. And so 
neither can the heir against the guardian in socage; and 
precisely for the same reason, because, the law has pr(»> 
vided another remedy, namely, hy action of account or 
trespass". 

Also, while attornment was necessary, if the owner of 
the land liad granted the reversion by line, he might have 
compelled the tenant by eiegit to ailorn in a ijuid jurit 
clamat, which is itself evidence of privity of estalc, and 
of notoriety of possession". 

Upon the whole, then, I conclude, with all due defer¬ 
ence, tliat although tlie tenant by efegit^isSiot strictly te¬ 
nant to the owner of the land, there is, nevertheless, an 
attenc^ance or quasi tenure between them, which has pri¬ 
vity of estate annexed to il, as an inseparable incident; 
and, consequently, if Ihe owner of the land releases gene- 

T I Occ. Abridfin. 30tf 9 Btc t Co I.Ul.loo 
Abrld^m. 30S. i'lowd. Ii7. <*ro. u Cv. t.Ut r.4. n. 

J«c. 339. s r^- LUl. Sir ft. 3IV. ft. .ns.b. 

• Vide Ante, prop. 5. 



rally to the tenant by it will be a good release 

elargir son estate from a chattel to a freehold; for the law 
supplies the required privity between the parties ^ 


PROPOSITION XIX. 

Of the ulterior Application of the Doctrine of Warranty, in 
Explanation of the Responsibility of the Heir in respect 
of Assets by Descent, and the consequent Distinction 
which the Law takes between a real and personal Lten, 
(Hid real and personal Execution^ 

THc doctrine of the responsibility of the heir in respect 
of assets descended, seems to proceed upon the same gene< 
ral principles as that of the recovery in value, against the 
heir, which the warrantee was entitled to, if evicted, in 
the case of the descent of a warranty. The argument isd 
majori ad minus. For.ifthe heir is not bound in the case 
of a warranty, which is of the realty, a fortiori, he shall 
not be boundi^in -‘.he case of debts and contracts, by which 
the realty is notorigiiiaily affected*. Accordingly.noestate. 
is chargeable in the hands of the heir, as assets by de¬ 
scent, which is not of equal value or more at the time of 
the descent; for, otherwise, the heir may plead “ nul as¬ 
sets." Secondly, it must come by descent to the heir, and 
not by purchase or gift. Thirdly, it must be of fee simple, 
and not in tail; for the heir in tail takes performam tloni, 
as a purchaser, aud an estate for another man's life is only 
chargeable since the statute 30 C. II. c. 3. Fourthly, it 
must descend to> him as heir to the same ancestor who 
made the warranty, or other charge upon the estate. 
Fifthly, it must be of lands, or tenements, or rents, or 
•ervices valuable, or other profits issuing out of lands or 


a Co. Lilt. 370 . b. 37a.b. 
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tenements, and not of personal inheritances, as annuities 
and the like. Sixthly, it must be in estate or int< rest, and 
not in mere right or title. Thus, at the common law, tliere 
were no assets of what was anciently an use, and which 
we should now call a trust, till the retlui qui trust was 
made liable by the statute C9 C. 11. e. 3. Neill>er is the 
heir chargeable in respect of a right of aetion, or riglit of 
entry, or the like, for thesu are not nssc^ until they are 
brought into possession**. 

Again, it is a maxim of law, that every warr-anty doth 
descend upon liiin that is heir to him who made the war« 
ranty by the coniiiion law; which opens to tlieesl.ihliTilied 
distiuclion hclwcen a real and personal lien, and real and 
personal execution, viz. that the latter shall survive, ami 
not the former. 

Thus, if finiati infooIVcd anotlKM* of :ui acn? of land vvitlj 
warranty, and had issue two sons, and dud scisod of :tno« 
thcr acre of land of tlio iiatnrt* of boron^fi-cn;>lish, and, 
afterwards, tlicfeolVee was iuipicadcd, althoii^^li ITn 
vouch both the sons equally, the eldest son as hedr to tlie 
warranty, and the other as heir to the land, yet lie cofild 
not vouch the younger son alone, because lie was not heir 
at the common law, upon whom llie wan aiify descended \ 
and, if he should vouch the eldest son alone, then would 
he not have the benefit of his warranty, namely, a reco¬ 
very in value. And the reason, that the special heir in 
auch case cannot be vouched alone, is, that in the event 
of there being a warranty paramount, he would not he 
ablQ to deraign that warranty, and have the recompense 
in value. But where the heir at Jlic conmioii law, and tho 
special heir, arc vouched together, so may liiey also vouch 
over together, and the recompense in value shall enur^ 
acconling to the loss*. 

6 Co. Litt 974. U. 
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We have here then the ground of an established distinc* 
tion ill law between a real and personal lien, viz. that the 
real lien, as the warranty-, doth ever descend upon the heir 
at the common law; but the persona! lien doth bind the 
special heir, as all the heirs in gavelkind, and the heir on 
the part of the mother in borough-english*'. 

i^ccordingly^if two men make a feofl'ment in fee with 
warranty, and the one die, the feoffee cannot vouch the 
survivor alone, without also vouching the heir of the de¬ 
ceased feoffor equally; but if two Jointly bind themselves 
in an obligation, and the one die, an action of debt will lie 
agaihst the survivor alone, causa <]uu supra. And so it i.s 
of an execut'on. As, if a judgment in debt be had against 
two, and the one die, the plamtifT may have a Jieri facias, 
which is a personal execution, and charge the survivor 
alone; but if he take out execution by flegit, that is to 
say, ** upon the real lien,” he cannot charge the survivor 
alone, without also charging the heir of the deceased 
equally, and the scire facias must be sued out against 
both*. 


PROPOSITION X.X. 

Of the Necessity of explaining by Discussion, in order to 
render the Doctrines of the Institute intelligible to 
Beginners, 

$ 

The reader will recollect, that the proposed conclusion 
has been already iii port demonstrated» by the remarks 


c Stt SftuuUerty vol. 0. page 
note 4. 4«d tbv mutliorilift tticre 
cited. 
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which have been offered in the course of the preceding 
pages. 1st. Upon the apparemly iiniuethodiciil, abrupt, 
and digressive style of the Institute; 2. upon its uliurac- 
teristically technical, conipoudious, aud pithy text; and, 
3. upon the nmltiplicity of its hitherto uncorrected tex¬ 
tual errors and mutilations. It is still more conspicuously 
demonstrated in the inherent difficulty of the specific 
docti'uies and (iropo-sitions themselves, whicli consti¬ 
tute the subject-matter of the Institute, ami which, from 
the variety of learning they contain, from their extensive 
and complicated coiiiinnation, and above all, from the 
fre(]nent leclmicnl and no less subtle dislinclion^ u|)on 
which lliev often essentially depend for their construc¬ 
tion, il would he beyond tiic efforts of tlie most llercii- 
lean annotator to render so clearly intelligible to the stu¬ 
dent, as to do away the necessity of all further cutluterul 
explanation and discussion. 

As for c.xamplc: Lord Coke says, “ if a man give lands 
to a man and Ids heir, in the singular number, lu' hath but 
an ( Slate for life; for his heir cannot t«ke a fee simple by 
descent, because he is but one; and, tbcreforc, in that pase, 
his heirs shall take nothing*.” Now, upon turning to the 
note (4 j), which is here referred to, w(! read, that “ accord¬ 
ing to many authorities, “ heir” may be tiomen coliecti- 
vum, as well in a deed as a wdl, and operate in both in the 
same maimer as “ heirs” in the plural number. So far, 
then, the student will be able to apprehend that Lord 
Cokeis distinction has been since; «lonp i^ay by later de¬ 
cisions; but, in order that he may rightly ninlcrstand 
that the words “ heir” and “ heirs” lieve not exactly the 
same operation, (as might probably be iiiferri-il irom 
hence,) I presume it may be further necessary to explain. 


4 C«. LiU. 8. b. Ibid. 83. 4 . 
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tl)at the word **heir/* in the singular number, where 
words of fiMlher limitation aie superailded, operates as a 
word of purchase; but if tlic word be** heirs” or heirs 
of the hotly/’in the plural, in lliat case even words of 
limilatiou engnUted on them, and not inconsistent with 
the nature of tlie descent pointed out by the first words>' 
will not convert them into words of purchase^* 

Again; if the nncesiot lakes an estate of freehold, 
and after a remainder is limited to iiis right heirs, those 
words (hisriglit licirs) are, in this case, words of limita* 
tioM, and not oi pnrcdinsc. Hut otliervvjse it is, where the 
ancestor takes only an esiato for )earsnn<l not of free¬ 
hold ; as ifa lease for years be made to A. the remaimlcr 
to B. in tail, the remainder to the right heirs of A. tliore 
the remainder vesteth not in A« but the right heirs slmll 
take by purchase, if A. dies tluring the* estale-taih for 
us the ancestor and tlic heir are correlative of inheritances, 
so are the testator ond executor, &c'‘* 

Now, the reason to be assigned for the above dislinc- 
iion, is not as it is liere stated/* for as the ancestor and the 
heir, &c%” On the contrary, this in a totally distinct pro¬ 
position, and has nothing to do with the preceding: and, 
therefore, instead of ** for as the ancestor,*’ &c. vve should 
rea<l, “ and as the ancestor,” &c. 'rho reason is as follows: 
If the ancestor takes an estate of freehold, and after a re¬ 
mainder is lunitcd to his right heirs, then, by a rule of 
law of great anltquity, (commonly called the rule iti Sliel- 
ley’s case,) the inheritance is held to be immediately 
executed in the ancestor^. But otherwise it is, if the 
ancestor takes only an estate for years. Why } Because, 
in this case, he has not the legal possession or seisin” 

b Se« Fearue*ii Coiit. Ren. p. ist* d Sec Fearoe'tCont. Item. p. ss 
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•f the laud, which is alvva^’s in him who hath the free¬ 
hold^; and, consequently, haring no part or portion of 
the inheritance, the two estates cannot unite and knit 
together, as in the preceding instanced 

Again, we read, *‘if the father maketh a lease for years, 
and the lessee cnteretli and dicth, the eldest sondictU dur¬ 
ing the term before entry or receipt of rent, the younger 
son of the half-blood shall not inherit, but tlie sister; be- 
cause the possession of tlie lessee for years is the posses¬ 
sion of the eldest son, so as lie is actually seised of the fee 
simple, and, consequently, the sister of the whole-^ood 
is to be hei^ Tbc same law it is, if the lands be holdcn 
by knight’s service, and the eldest son is within age, and 
the guardian entereth into the lands. And so it is, if tlie 
guardian in socage enterV’ 

Having corrected the mistake in the statement of this 
proposition, (as has been already pointed out*,) 1 should 
explain Lord Coke's meaningto be, tliat** if land^are held 
under a lease for years, and the lesseedias entered under 
his lease, the heir will be considered as having a. seisin 
in deed, before entry, or receipt of rent;” because the 
possession of the lessee for years is his possession. 'T'lius, 
if a father makes a lease for years, and tl»e lessee enters, 
and the eldest son (having succeeded his father) dies dur¬ 
ing the term “ before entry or receipt of rent”, the younger 
son of the half-blood shall not inherit, but the sister; be¬ 
cause Jjje possession of the lessee for yqar# is the posses¬ 
sion of the eldest son, to whom, u|H}n the deatit of the 
ancestor, the inheritance descended, so as lie is actually 
seised of the fee simple; and, consequently, the sister of 
the whole-blood is to be heir. And so it was, while lUt 

d Co. Lilt. 46. a. f l.iu. 15- a. 

« S<* the note pis) to C... I.ill. ii VWeuoU, iiage IIS. 
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feudal tenure subsisted, in the case of the guardian in chi' 
valry; and so it is, at this day, in the case of the guar¬ 
dian in socage. The possession of the guardian is the 
possession of the ward, who thereby acquires an actual 
seisin without entry; Forexample: if a widow, having 
a son to whom her husband’s estate descends, continues 
in possession after her husband’s death, the law will con¬ 
sider her ns guardian in socage to her son, and will there¬ 
fore admit the son to have had, by this means, a seisin in 
deed of the laud^ 

A,gain; let us take Mandevile’s case“ John de Man- 
devile, by his wife Roberge, had issue Robert ".nd Maude. 
Michael de Moreville gave certain lands to Roberge and to 
the heirs of John Mandevile, her late Imshand, on her 
body begotten, and it was adjudged that Roberge had an 
estate but for life, and the fee-tail vested in Robert, 
(heirs of the body of her father being a gooil name of pur¬ 
chase,) and that when he died without issue, Maude, the 
daughter, was tenant in tail, as heir of the body of her 
father, per forma.n doni, and the formedon which she 
brought supposed quod post mortem prcvfuta Robergicc " 
&c. And yet, in truth, the land did not descend unto 
her from Robert, but because she co?ild have no other 
writ, it was adjudged to be good. In which case it is to be 
observed, that albeit Robert, being heir, took an estate- 
tail by “ purchase,” and the daughter was no heir of hia 
body at the time of the gift, yet she recovered the land 
performam doni, by the name of heir of the bodyof her 
father, which, notwithstanding her brother was, and he 
was capable at the time of the gift; and, therefore, when 
the gift was made she took nothing but in expectancy, 
when she became heir per formam doni', 

h Sfc Cruiae'* Iaw of rcol Pro* i Co* Litt. t 6 . h. 
yerCjr, a. lO. U. Ibid. 3 . 409 . 
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Now the difficulty which remains to he explained^ in 
this case, is, how Mau4le could take? She claimed in 
tho character of heir to her father; but the estate never 
having attached in the father, she consequently could not 
claim in the. quality of heir by'^escent’' from hint; 
neither could she claim by ^'pnre hasebecause, the fec« 
tail having previously vested in Robert, the description 
in the limitation had i>een already satisfied. So cssen«» 
tially, indeed, does this sort of succession difler from a 
** purchase/’ that tho only moile of asserting the title 
under it, is by the supposition of a descent in a writ of 
/ormcdo7i^ brought for the recovery of the estate; a nioile 
of rocovcr^^^hich at once extends ami coniines the suc« 
cession to those who wouhl have taken if the estate had 
descended from tiie ancestor. The court got rid of the 
ddheuliy hy considering the estate as a qnasMrntail, hav« 
ing the quality of a purchast in |>oiiitof acquisition, at 
not being ^Icrived from or through (lie ancestor, but, in 
regard to its course of devolution, having tho quality 
of a descent^ in I lie saitic manner as if it had^bceii an 
estate originally vested in the anceslor.«dcsccu<liblc from 
him to his heirs, according to the nature of the de¬ 
scription. 

Again:—If a woman maketli a gift in tail, reserving 
rent to her and to her heirs, and the donor taketh hus¬ 
band, and bath issue, and the donee dicth without issue, 
and the wile dieth, the husband shall not be tenant by 
the curtesy of the rent; for that the rent newly reserved, 
is by the act of God determined, and no state thereof 
remaineth^/’ , 

Now in wliat sense, I would ask, is the student to uti- 
dersiaiid this doctrine ? For, supposing the donee to die 


k Co. Lilt. IV. ». 
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without issue, in the life*time of the wife, the estate tail 
being spent, the reversion would come into possession, 
and, consequently, after the wife’s death, the husband 
would be tenant by the curtesy of the land, W'hich, evi¬ 
dently, could not be Lord Coke’s meaning. 

In order to clear up tiiis difliculty, 1 should transpose 
the words,“the donee dicth,” &e. and read "the wife 
dieth,” and then, "the donee dicih without issue.” &c. 
And this 1 should explain as follows:—If a woman 
maketh a gift in tail, and afterwards taUeth husbiuid, and 
hath issue, and dieth, leaving the husband tenant by the 
curtesy of the rent, then, upon the death of,,the tenant 
in tail without issue, the husband shall have no further 
title as tenant by the curtesy; for, the estate tail being 
determined, so likewise is the rent which was reserved 
out of it; and the reversion he cannot have, because it 
never was in possession during the coverture. 

Again; let us take the next proposition:—" But if a 
man be seised in of a vent, and maketh a gift in tail 
general to a woman, she taketh husband and hath issue, 
the issue dietli, the wife dieth without issue, he sliull be 
tenant by the curtesy of the rent, because the rent re- 
maineth. The diversity appearethV’ 

Now I apprehend ,the meaning of this proposition to 
be as follows:—Suppose a.woman to be grantee in tail of 
a rent,* of which there is a reversion in fee in the donor; 
in this case, if she taketh husband, aud hath issue, and 
the issue dieth, s^nd then the wife dieth without issue, 
the husband shall be tenant by the curtesy of the rent* 
Why? Because the fee of the rent still subsists, and in 


t Co. Lilt* so. •• 



Rllowing the tenancy by the curtesy, the law does not, 
by implication, give a longer continuance to the rent 
than it had at its original creation; for the donor sitb* 
stantially limited a rent in fee". In distinguishing be¬ 
tween this and the preceding proposition, it is to be re¬ 
marked, that, in this case, the wife had fee-tail in the 
rent, and, consequently, having also had issue, which by 
possibility might have inherited, the husband shall be 
tenant by the curtesy. But, in the former case, the wife 
iiad not fee-tail iit tlie rent, but only a qunliliod or base 
fee, determinnhie upon the tenant in tail dying without 
issue. And herein the diversity is apparent. 

Again, Ic't us take the following section:—" if a man 
make a feoll'inent in fee of his lands, holilcn l>y kniglit's 
service, to the use of such person and persons, and of 
such estate and- estates, &r. as he shall appoint by his 
will; in this case, by operation of la'w, the use and state 
vesis in tlic feofl'or, and he is scisetl of a qualiticd fee. 
In this case,ifthe feonbr liinitestatishy his will, by force 
and according to his power, there tl^e uses and estates, 
growing out of the feoffment, are good for the whole, and 
the last will is but directory. Hut, in tiiat rase, il^the 
feoffor had devised the land (as owner thereof,) without 
any reference to the feoffment and power ihereby given, 
then taking elfect by the will, it is void for a third part; 
but if he had formerly conveyol two parts to the use of 
his wife, &c. and after devised the residue by liis will, 
withqut any reference to his power l)y tlse feoffntent, yet 
this will shall enure to declare the use upon the leoff- 
nient; because he had no power as owner of the land to^ 
devise any part of it. But if the feoffment had licen made 
to the use of his last will, although lie devis* a lu 'and 


m See tbc note (9S8) to Co. Ltll. sps. ■. 



with reference to the feoffment, yet it takelli effect oniy 
by the will, and not by the feoffment". 

I should explain as follows : “ before the statute 12 C. 2. 
c. 24. which converts tenure by knight's service into socage 
tenure, if a man made a feoffment in fee, of his lands held 
by knight’s service, to the use of such person or persons 
and of such estate or estates, &c. as he should appoint by 
will, the use and estate immediately vested in the feoffor 
by operation of law; for, when a feoffment is made with¬ 
out consideration, and the feoffor has not disposed of the 
profits in the mean time, the law will intend the use of 
the ifflieritance to be to the feoffor, as a thing n<^ disposed 
of®; and, thereupon, he is seised of a fee qualified, sub¬ 
ject to the uses to be raised by the execution of the power 
specially reserved; for the statute of uses (27 11. S.c.lO.) 
executes the seisin to the use in the same manner, and to 
the same extent to'which the use was limited. In this 
case, if the feoffor limited estates by his will, by force of 
and according to luspoioer, the uses and estates so limited 
arc good for the whole, because they grow out of the feoff¬ 
ment; that is to say, because they arc served out of the 
seisbi which is in the feoffees, while there is no usei/i me 
to which it can be executed; for, wherever there is an use, 
there must always be a seisin somewhere, in order to feed 
it, or otherwise the use would fall to the ground; but 
when the use comes m esse, the seisin is instantaneously 
divested out of the feoffees, by operation of the statute, 
and executed tq the use. And thelastwijl was 

but directory; for," it did but direct and appoint in what 
manner the uses were to enure, in execution of the power 
specially reserved. But, if the feoffor, (in the same case,) 
had devised the land as owner thereof, without reference to 
iheftoffmenl and pover thereby given, then taking effect by 


m Lilt, tii.b. 113. 
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the will, the limitation woulJ have been void for a third 
pnrL,!)(-« aiise, by the btat, 3^ and 34 IJ, V 111. (of wills,} a 
deviR« ul lands ludd by kni^^bt’s service was ilei bned to be 
void forinuie lliun two thirds^* 'l luMlistinction is, that, 
in the eycMif tin: law, thi.s is the e\er<iscor a power operate 
inp ns an oripuiul c onveyance, and not merely by way of 
appointment. For it he liad formerly conveyed two 
parts to the use of bis wife, &c. and after devised the 
resiilue, by his will, without aaif rc/ercnce to the ptnetr 
by thefco^'inent^ yet the will enured to ilcclaro llie use 
u|)r>n the fcotVuicnt; hecanse, in this case, he did^n act 
winch hif^powc!r authoruA'd liiin to do, but whicli he was 
not antliorizod to do wilbont resoilinp to his power; for, 
having reserved but a power of ai}pointmef/t, he hud no 
lonffer any (j<.>wer,asoKV/cr of the laud, io devise a ay part 
of iL 'Tlic latv, lliendore, cousuUr^ the will, under 
circuinstiinces, to be a sirbstanlial c xcenlnm of tlie 
power, uotwfth.stunduig the iniuiinaldy uf not rdening 
to or noticing tlur power. Uul if the U ulfmeii^ was made 
to the vse of /I'.s htsi will, allliunidt 1^’ divix.d the land 
U'itk rrfcreucc to thefeo//meal^ yet l!ie iMiiiUUiou tak^ ef¬ 
fect only by Ihct will, and not liy tin* reulViueut; lor this 
was not an a{)pr)iutnH‘nt in c*xc*c*uMoii ol a potcer spct ia/iy 
reserved, hat ihu exeieibc cif a pofver arisiff'^ from nu //i- 
terest, and operatin'; as an ori;;in:d couviyance. A\n\ so it 
is at tins <lay ; li a iroljin ut m:*de lo ssjr!) uscis a.s the 
feotfor shall a|)p<i[!j< by will, \v!nn Hic will is made, the 
appointee is in liy the feolfiiicuil; but jl# Irolhnent is made 
to the use of the will oi the frotlor, when the wjH is made, 
the devisee takes tinder tin* will,and ii«l by the feoirtucnt. 
And as of a frolVmeiit to uses, so it is of any oiIk r convey¬ 
ance which o))eratcs by traiisiiiutation of the jrossession, 
ns Hue, recovery, &v\ 

k Co. Litl. 111 . b. 1 Co. I.Ut.97l .b. Ana ice Ibe 
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